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UNITED STATES DISTRICT COURT 

 
DISTRICT OF NEVADA 

 
 
EQUALIA, LLC, a California limited 
liability company; and HOVERBOARD 
TECHNOLOGIES CORPORATION, a 
California corporation; 
 
   Plaintiffs,  
v. 
 
KUSHGO, LLC D/B/A HALO BOARD, a 
California limited liability company; HALO 
BOARD LLC, an Oregon limited liability 
company; ARTHUR ANDREASYAN, an 
individual; and SHENZHEN WINDGOO 
INTELLIGENT TECHNOLOGY CO. LTD, 
a foreign company;  
 
   Defendants. 

 
Case  No:  2:16-CV-2851-RFB-CWH 
 
 
RESPONSE TO PLAINTIFFS’ MOTION 
FOR A TEMPORARY RESTRAINING 
ORDER 

 
 
 
    
 
  
 

 
I. INTRODUCTION 

 Plaintiffs filed this suit to attack an emerging competitor, Kushgo, LLC, Halo Board, LLC 

and their managing member Arthur Andreasyan (collectively “Defendants”).  Plaintiffs’ 

Complaint contains a single claim for infringement of an allegedly ornamental design patent (not a 

typical utility patent), which Plaintiffs interpret to provide them with protection so broad no one 

should be allowed to compete in the sale of single-wheeled, electronically-propelled skateboards. 
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II. PRELIMINARY INJUCTIONS AND TROs ARE EXTRAORDINARY REMEDIES

Plaintiffs are not entitled to injunctive relief, as they have not satisfied their substantial

burden of proving that such an extreme remedy is warranted. Temporary restraining orders and 

preliminary injunctions are extraordinary remedies that are not routinely granted.  As the parties 

moving for injunctive relief prior to discovery and trial, Plaintiffs must establish a right to an 

injunction in light of four factors: (1) a reasonable likelihood of success on the merits; (2) 

irreparable harm if the injunction were not granted; (3) the balance of hardships tipping in its 

favor; and (4) the impact of the injunction on the public interest. Amazon.com, Inc. v. 

Banesandnoble.com, Inc., 239 F.3d 1343, 57 U.S.P.Q.2d 1747 (Fed. Cir. 2001). Because of the 

extreme nature of a preliminary injunction, the patentee has the burden of clearly showing a 

likelihood of success on the merits with respect to the patent’s validity, enforceability and 

infringement. Amazon.com, supra. Further, the Federal Circuit has unmistakably found that a 

1 “Both the novelty and the nonobviousness requirements of federal patent law are grounded in the notion 

that concepts within the public grasp, or those so obvious that they readily could be, are the tools of 

creation available to all. They provide the baseline of competition upon which the patent system's incentive 

to creative effort depends.”  Thomas & Betts Corp. v. Panduit Corp., 65 F.3d 654, 657 (7th Cir. 

1995), quoting Bonito Boats, Inc. v. Thunder Craft Boats, Inc., 489 U.S. 141, 156, 109 S. Ct. 971, 103 L. 

Ed. 2d 118.  
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This, of course, is contrary to federal policy favoring competition in the marketplace. While 

Plaintiffs characterize Defendants’ product a “knock-off” that is “substantially the same” to an 

ordinary observers of the accused product, Defendants’ product is easily distinguished on several 

bases and Defendants have the right to compete with products that may look similar, 

while avoiding the design patent asserted by Plaintiff.1  Plaintiffs’ design patent is invalid. 

Defendants oppose the motion for preliminary injunctive relief and submit 

this memorandum and the declaration of Arthur Andreasyan (managing member of Kushgo, 

LLC). Defendants will demonstrate that Plaintiffs are unlikely to prevail on the merits and fall 

short on other bases as well. 
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movant cannot be granted a preliminary injunction unless a clear showing has been made that the 

first two factors – likelihood of success and irreparable harm – are met. See Amazon.com, Inc.,239 

F.3d at 1350.

Plaintiffs have not met their substantial burden of showing either a likelihood of success on 

the merits or an irreparable harm. The Federal Circuit states, “[a]bsent a showing that a movant is 

likely to succeed on the merits, we question whether the movant can ever be entitled to a 

preliminary injunction unless some extraordinary injury or strong public interest is also shown.” 

(emphasis added) FMC Corp. v. The United States, 3 F.3d 424, 427, 1993 U.S. App. LEXIS 

21044 (Fed. Cir. 1993). Here, Plaintiffs have not demonstrated an “extraordinary injury,” and 

there is not a strong public interest in preventing Defendants from selling its non-infringing 

product. In fact, the public interest lies in preventing Plaintiffs from asserting their patent 

infringement claims where it cannot demonstrate a strong likelihood of success. Therefore, 

Plaintiffs are not entitled to injunctive relief. 

III. ARGUMENT

A. Plaintiffs Do Not Have a Substantial Likelihood of Prevailing on the Design Patent.

In order to succeed on the merits, Plaintiffs must establish that, taking into considerations

the presumptions and burdens present at trial, (1) it will likely prove infringement of its patent and 

(2) its claims will not fall to a defense of invalidity or unenforceability. Genentech, Inc. v. Novo

Nordisk, A/S, 108 F.3d 1361, 1364 (Fed. Cir. 1997). Accordingly, Defendants can defeat a motion 

for injunctive relief by raising substantial questions about the validity or infringement of the ‘252 

Patent. Id. Plaintiffs are not entitled to a temporary restraining order because it will not be 

successful in establishing either the validity or the infringement of its patent. 

1. Claim Construction is Required Before Determining Whether There is Design Patent
Infringement.

Before approaching the infringement question, the Court must perform a claim

construction.  Design patents require claim construction, just like utility patents. Contessa Food 
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Prods., Inc. v. Conagra, Inc., 282 F.3d 1370, 1376 (Fed. Cir. 2002) citing Elmer v. ICC 

Fabricating, Inc., 67 F.3d 1571, 1577 (Fed. Cir. 1995); OddzOn Products, Inc. v. Just Toys, 

Inc., 122 F.3d 1396, 1404-05 (Fed. Cir. 1997) citing Elmer. 

A design patent protects only the novel, ornamental features of the patented 

design. OddzOn, 122 F.3d at 1405 citing, inter alia, Lee v. Dayton-Hudson Corp., 838 F.2d 1186, 

1188 (Fed. Cir. 1988). Hence, “where a design contains both functional and non-functional 

elements, the scope of the claim must be construed in order to identify the non-functional aspects 

of the design as shown in the patent.”Id. 

A design patent is a weaker form of registered patent which protects only those aspects of 

an invention which are decorative and perform no function, such as Mickey Mouse® doll or the 

exterior features of a decorative ring.  A proper claim interpretation in a design patent case limits 

the scope of the patent to its overall ornamental visual impression of those elements of the 

invention which are decorative.  OddzOn, 122 F.3d at 1405. 

2. The Ordinary Observer Test of Design Patent Infringement. 
 
Following the claim interpretation, the court then uses a two step process to determine 

whether there is any infringement. The first step is the “ordinary observer test”: 

The measure of infringement of a design patent is deception of the ordinary observer, when 
such person gives the design the attention usually given by a purchaser of the item bearing 
the design:‘We hold, therefore, that if, in the eye of an ordinary observer, giving such 
attention as a purchaser usually gives, two designs are substantially the same, if the 
resemblance is such as to deceive such an observer, inducing him to purchase one 
supposing it to be the other, the first one patented is infringed by the other.’  

 
Goodyear Tire & Rubber Co. v. Hercules Tire & Rubber Co., 162 F.3d 1113, 1117 (Fed. Cir. 

1998) citing Gorham Co. v. White, 81 U.S. (14 Wall.) 511, 528, 20 L.Ed. 731 (1871).  

According to the Goodyear court, “the similarity of designs should be measured through: 

... the eyes of men generally, of observers of ordinary acuteness, bringing to the examination of 

the article upon which the design has been placed that degree of observation which men of 
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ordinary intelligence give.... [A]nd if they are misled, and induced to purchase what is not the 

article they supposed it to be, ... that advantage of a market which the patent was granted to secure 

is destroyed. Gorham, 81 U.S. at 528. 

The standard is whether such a purchaser would be misled, by the design similarity 

imparted to the article by the copier, to think that it is the patentee’s design that is being 

purchased. 

Goodyear 162 F.3d at 1117. Thus, for this test, the issue is not whether similarities exist but 

whether the ordinary observer would be misled or deceived, despite giving the design the attention 

brought to bear by ordinary intelligence. Moreover, infringement requires that the purchaser would 

likely be “deceived into confusing the design of the accused article with the patented design 

.” Id. at 1118. Accord,Hupp v. Siroflex of America, 122 F.3d 1456, 1464 (Fed. Cir. 1997). 

Also, “in determining this overall similarity of design, the ordinary observer must be 

deceived by the features that are ornamental, not functional.” Unidynamics Corp. v. Automatic 

Prods. Int'l., Ltd., 157 F.3d 1311, 1123 (Fed. Cir. 1998) citing Read Corp. v. Portec, Inc., 970 

F.2d 816, 825 (Fed. Cir. 1992); Oddzon, 122 F.3d at 1405 (also citing Read). Thus, 

in OddzOn, the Federal Circuit dismissed survey evidence showing confusion because the surveys 

were flawed they did not show that the confusion would have been due to the ornamental features 

and not the functional ones. OddzOn, 122 F.3d at 1407. 

Accordingly, in comparing the designs here, it is improper to consider similarities brought 

about by functional features. The test requires the purchaser to be deceived or misled by the 

similarities in the overall visual impression occasioned by the ornamental features only.  

Additionally, it is legal error to ignore any of the figures that show aspects of the design that are 

visible to the purchaser at any time during the useful life of the product. Contessa Food Products, 

282 F.3d at 1387 (“Our precedent makes clear that all of the ornamental features illustrated in the 

figures must be considered in evaluating design patent infringement.”) 
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3. The Point of Novelty Requirement of Design Patent Infringement. 
 
A design patent only protects the novel, ornamental features of 

the design patented.” Unidynamics, 157 F.3d at 1323. Thus, similarity of overall appearance is not 

enough to establish infringement. Goodyear, 162 F.3d at 1118. Beyond the ordinary observer test, 

the patentee must also satisfy the “point of novelty” test which “... is distinct from the ‘ordinary 

observer’ test and requires proof that the accused design appropriates the novelty which 

distinguishes the patented design from the prior art.” Contessa Food Prods. citing Litton Sys., Inc. 

v. Whirlpool Corp., 728 F.2d 1423, 1444, 221 U.S.P.Q. 97, 109 (Fed. Cir. 

1984). Accord, Goodyear, 162 F.3d at 1118. 

Just as the ordinary observer test is necessary but not sufficient to determine infringement, 

so too is the point of novelty test. Thus, in Unidynamics, the district court identified points of 

novelty and determined design patent infringement therefrom. Reversing, the Federal Circuit 

found that the district court had erroneously merged the two tests. 157 F.3d at 1324. While the 

point(s) of novelty must be considered, when the district court ignored other ornamental features 

(even ones irrelevant to the novelty points), it committed legal error. 

Hence, where the overall appearance is not such as to deceive ordinarily intelligent 

purchasers into being confused, there is no infringement. Also, where the points of novelty over 

the prior art have not been appropriated, there is no infringement. Hence, in Smith v. Whitman 

Saddle Co., 148 U.S. 674, 13 S.Ct. 768, 37 L.Ed. 606 (1893), the Supreme Court ruled that there 

could be no infringement of the design patent absent use of the point of novelty over a prior saddle 

design, and that the difference between the patented design and the defendant’s saddle was so 

marked that the latter “could not be mistaken for the saddle of the complainant.” 148 U.S. at 682. 

4. Only Ornamental Features of Plaintiffs’ Skateboard Are Protectable. 
 
When a design or shape is entirely functional, without ornamental or decorative aspect, it 

does not meet the statutory criteria for a design patent. Hupp, 122 F.3d at 1460 citing, inter 
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alia, L.A. Gear, Inc. v. Thom McAn Shoe Co., 988 F.2d 1117, 1123 (Fed. Cir. 1993). If a design 

is primarily ornamental, the design patent condition is met, even when the design also serves a 

utilitarian purpose. Hupp at 1460.  

To qualify for design patent protection, a design must have an ornamental appearance that 

is not dictated by function alone. Id.  In Power Controls Corp. v. Hybrinetics, Inc., 806 F.2d 234, 

231 USPQ2d 774 (Fed. Cir. 1986), the Federal Circuit vacated a preliminary injunction that had 

been granted by the district court because of functional considerations. The Court explained: 

 

Many well-constructed articles of manufacture whose configurations are dictated solely by 
function are pleasing to look upon. ... But it has long been settled that when a configuration 
is a result of functional considerations only, the resulting design is not patentable as an 
ornamental design for the simple reason that it is not “ornamental” -- was not created for 
the purpose of ornamenting. [Citations omitted.] 

 

Id., 806 F.2d at 237 citing In re Carletti, 51 C.C.P.A. 1094, 328 F.2d 1020, 1022, 140 

USPQ 653, 654 (Ct. Customs & Pat. Appeals 1964) which affirmed the refusal of a patent on 

a design because its appearance was “dictated by functional considerations”:  

In determining whether a design is primarily functional, the purposes of the particular 
elements of the design necessarily must be considered. Mr. Wickersham's affidavit 
properly explained why and how the various elements of the ‘580 patented package each 
served a particular functional purpose. This design is composed mainly of functional 
elements, and we hold that Hybrinetics’ showing that it is primarily functional is sufficient 
to preclude the grant of a preliminary injunction. 

 
In Power Controls, defendant Hybrinetics at the preliminary injunction stage of the case 

adduced evidence of the functional aspects of the asserted design. Hybrinetics raised sufficient 

questions as to the validity of the design patent so that that the presumption of validity was 

insufficient to merit the injunction: 

In this case, however, Hybrinetics' strong showing of functionality overcame the 
presumption at this preliminary injunction stage because it established that Power Controls 
had shown “no reasonable likelihood of success on the issue of validity.” [citation omitted] 

 
The same outcome should occur in the present case, as the design of Plaintiffs’ electric 
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skateboard is driven wholly by functional considerations. This evidence is provided in the 

declaration of Arthur Andreasyan attached hereto as Exhibit A (“Andreasyan Decl.”). 

B. Claim Construction. 

1. The Ornamental Features of Plaintiffs’ Design. 
 
Plaintiffs’ ‘252 Patent claims “the ornamental design for a pitch-propelled vehicle as 

shown and described.” Plaintiffs’ five design patent figures show a skateboard with a single wheel 

disposed in at a center point about which the skateboard rotates on two axes. The inside edges of 

the wheel are beveled and shown to comprise teeth for engaging an internal gear.  This wheel has 

bumpers in front of, and behind, it; and curves upwards at both front and back ends.  Each of the 

front and back ends of the skateboard comprise an additional ornamental feature, arcuate footpads.  

The top surface of the skateboard shows the Plaintiffs’ product is divided into nine upwardly-

protruding, diamond-shaped, staggered panels.  Plaintiffs’ Figure 1 of the ‘252 Patent is shown 

below with each component of the skateboard labeled: 

 

 

 

 

 

 

 

 

 

 

 

Thus, the ornamental features of Plaintiffs’ product as properly construed to provide a 

skateboard whose overall visual impression includes the following characteristics to the extent 
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they are not functional: 

1. a skateboard; 

2. a single centered wheel having teeth; 

3. front and back wheel bumpers; 

4. arcuate protrusions; and 

5. nine staggered, diamond-shaped panels. 

Problematically for Plaintiffs, at least three of these five of these features are functional, 

including the skateboard, the wheel and its teeth, the bumpers, and the arcuate protrusions (which 

Plaintiffs seem to claim are speakers – a functional component which the ‘252 Patent does not 

identify or cover).  It is telling that in characterizing their design, Plaintiffs attempt to do so by 

describing the functional aspects of their design which are not claimed nor part of the ‘252 Patent 

– as if trying to confuse the Court that the ‘252 Patent is a utility patent rather than a design patent.  

The ‘252 Patent does not cover speakers, a traditional skateboard, gripping stickers, screwholes, 

lighting, scrappers, or any other item that serves a function.  None of these functional components 

are even mentioned in the ‘252 Patent.  Additionally, to try and exaggerate the similarities 

between Plaintiffs’ and Defendants’ designs, Plaintiffs include the same structural features 

multiple times with different names in their list of similarities, claiming an oblong board and a 

rounded board ends as separate features; and even going so far as to claim screw holes are 

decorative.  The Plaintiff noticeably leaves out all references to defining decorative features on 

their product relied on by the U.S. Patent and Trademark Office in issuing the ‘252 Patent which 

are not shared by Defendants’ product, including the absence of the nine diamond-shaped panels 

and the fact Defendants’ product has two wheels instead of one.  Plaintiffs admit the ‘252 Patent 

covers a “single wheel” at page 6 of Plaintiffs’ Motion for a Temporary Restraining Order.  [Doc. 

10.] 

The only purely ornamental feature of Plaintiffs’ product is the nine diamond-shaped top 
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panels which are not part of Defendants’ product.  Plaintiff could have omitted these top panels 

from the claimed design but chose to include the panels in the ‘252 Patent because they are the 

only real feature or ornamental novelty in Plaintiffs’ design.  The ‘252 Patent is thus limited to 

infringing designs which include the nine diamond-shaped pads. 

Plaintiffs’ skateboard pivots on two axes.  Necessarily, two axes must share a single 

common pivot point, which is necessarily a wheel centered on the skateboard.  Andreasyan Decl. ¶ 

4 and 6.  The teeth on the wheel of Plaintiff’s design serve only the functional purpose of engaging 

corresponding teeth on an internal gear.  The bumpers likewise serve the functional purpose of 

separating the axially rotating wheel from a user’s feet. 

 When comparing the products of Plaintiffs and Defendants, the Court should only consider 

the common shared ornamental features, in this case the nine diamond-shaped top panels. 

2. Defendants’ Product Should Be Construed as Non-infringing. 
 
The only thing that the court may consider is the visual impression brought about by the 

ornamental features set forth in the design patent as construed. Those ornamental features are 

indicated above. 

Plaintiffs must pass both the ordinary observer test and the point of novelty test. As to the 

former, no ordinarily prudent consumer would be so confused by the ornamental features of these 

two table designs that he would be misled or deceived into purchasing Defendants’ product 

supposing it to be Plaintiffs.  Defendants product includes neither the nine diamond-shaped tops 

panels nor the twin arcuate footpads.  Even with respect to the functional features of Plaintiffs’ 

product, Defendants product shares only the skateboard itself in common with Plaintiffs’ design. 
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It is important to note as shown in these features, Defendants’ product has two wheels not 

the one claimed in the ‘252 Patent. 

Since the ornamental features of the ‘252 Patent as properly construed are utterly absent 

from Defendants’ product, the ordinary observer who gives the attention a purchaser usually gives 

would recognize that the two designs clearly are not the same. Id. ¶21. No such ordinary observer 

using ordinary intelligence would become confused for at least the reasons that the Defendants’ 

products as being sold in the U.S.: (1) do not have separate bumpers in front of and behind the 

wheel, rather Defendants’ product has a dome over the wheel; (2) Defendants’ product does not 

have nine diamond-shaped top panels, rather Defendants’ product has a planar top surface; (3) 

Defendants’ product has two wheels instead of the one claimed in the ‘252 Patent; (4) Neither of 

Defendants’ two wheels have teeth on a beveled surface; and (5) Defendants’ product has only a 

single arcuate footpad, not double. 

Based on the same distinctions, the point of novelty test also fails. The prosecution history 

does not indicate specifically why the PTO examiner determined that 

this design is patentably distinct from the prior art. He likely relied on the nine diamond-shaped 

top panels as well as the bumpers and teeth.  It is self-evident that the shape of a skateboard itself 

is not novel.  As such, there is no infringement under the point of novelty test. 
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Thus, Plaintiffs’ claim of infringement of Plaintiffs’ ‘252 Patent fails both the ordinary 

observer test and the point of novelty test. 

C. Plaintiffs Will Not Suffer Irreparable Injury if Their Request for a TRO is Denied. 

1. There is No Presumption of Irreparable Injury. 
 
Plaintiffs cannot make a sufficient showing so as to be entitled to a presumption of 

irreparable harm. In order to earn that presumption, a movant must make a “clear showing of 

patent validity and infringement.” Amazon.com, Inc. v. Baresandnoble.com, Inc., 239 F.3d 1343, 

1350 (Fed. Cir. 2001) citing to Bell & Howell Document Mgmt. Prods. Co. v. Altek Sys., Inc., 132 

F.3d 701, 708 (Fed. Cir. 1997). Unlike at trial, where the patent carries a presumption of validity, 

no such presumption is present during the preliminary injunction stage. Nutrition 21 v. Thorne 

Research, Inc., 930 F.2d 867, 869 (Fed. Cir. 1991) (“However, at the preliminary injunction stage, 

because of the extraordinary nature of the relief, the patentee carries the burden of showing 

likelihood of success on the merits with respect to the patent's validity, enforceability, and 

infringement.”) 

The two accepted methods of showing a patent's validity with sufficient clarity are to prove 

that the patent has either: (1) survived an earlier challenge to its validity in court or (2) existed for 

a long enough time such that the industry has acquiesced to its validity.Amazon.com, Inc. v. 

Baresandnoble.com, Inc., 239 F.3d 1343, 1359 (Fed. Cir. 2001) citing to 7 Donald S. 

Chisum, Chisum on Patents § 20.04[1][c], at 20-673 to 20-693 (1998). As was the case 

in Amazon, Plaintiffs cannot show either because their patent has only recently been issued. 

Therefore, Plaintiffs are not entitled to a temporary restraining order because they cannot show 

irreparable injury. 

Injunctive relief is that it is inappropriate when there is a remedy at law, which is the case 

here. Money damages would be adequate to compensate Plaintiffs in the event that any 

infringement is eventually found. There is no reason that Defendants presence at a tradeshow will 
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irreparably harm Plaintiffs.  Any wrongful loss of market share can be remedied with monetary 

relief, so Plaintiffs do not stand to suffer an irreparable injury. 

Plaintiffs falsely represent that Defendants chose the location of their booth at CES.  Such 

is not the case.  The booth location was assigned by CES.  Andreasyan Decl. ¶ 5. 

2. Plaintiffs Have Unreasonably Delayed and Not Been Vigilant. 

An aggrieved party in need of preliminary injunctive relief is not permitted to sleep on its 

rights and then later declare an emergency that the Court should remedy via a temporary 

restraining order or injunction. Here, Plaintiffs waited twenty days after filing to file their motion 

after filing the Complaint [Doc. 1] and had knowledge the Defendants would be appearing at CES 

since at least October. Andreasyan Decl. ¶ 5 - 6.  Plaintiffs took no immediate action for two and 

half months. Such laches on Plaintiffs’ part militates against this Court granting the extraordinary 

relief requested by Plaintiffs at this late date. See GTE Corp. v. Williams, 731 F.2d 676, 222 USPO 

803 (10th Cir. 1984) (reversing and remanding with directions to deny preliminary injunction due 

to delay).  Plaintiffs are only using the pretense of an emergency to try and secure issuance of a 

TRO at the last possible hour before there is time for a more thorough analysis of Plaintiffs’ single 

design patent infringement claim. 

3. The Threatened Injury to Defendants Outweighs that to Plaintiff. 

Plaintiffs cannot show that their threatened injury, should their request for a temporary 

restraining order or preliminary injunction be denied, is any more than Defendants’ injury if 

injunctive relief were to be granted. The loss to Plaintiffs if their request is denied is that it cannot 

exclude a competitive product during a trade show. 

In essence, the loss to either side can be equated to the gain in market share of the other 

side. Plaintiffs contend that its products are infringed by Defendants, so (if true) it naturally 

follows that these identical products would compete for an identical market. Plaintiffs cannot 

show with sufficient certainty that, in such a situation, their product would account for more than 
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50% of that total market. 

If Plaintiffs are wrong about Defendants infringing the design patent, then Defendants’ 

injury would surely be greater than what Plaintiffs would incur without a TRO or preliminary 

injunction. If Plaintiffs prevail at trial, then they will have shown that the accused product was 

sufficiently different than Defendants’ so as to serve a non-identical, and possibly wider, 

market. In that case, the grant of injunctive relief would hurt Defendants more than it would help 

Plaintiffs. Thus, Plaintiffs are not entitled to a temporary restraining order because their threatened 

injury is no more than the injury that Defendants would suffer if injunctive relief were to be 

granted. 

4. The Public Interest Favors Allowing Defendants to Compete with Plaintiffs. 

Additionally, Plaintiffs are not entitled to a temporary restraining order or preliminary 

injunction is because the public interest favors competition. Competition is beneficial for the 

public because it tends to lower prices, while increasing quality. A patent is a limited monopoly 

and, as such, is a barrier to free competition. While this is true, Congress has seen fit to grant 

patents in order to encourage innovation, which also is beneficial to the public. Any patent that is 

wrongly asserted beyond its bounds disrupts the balance between the benefit to the inventor and 

the public and, in doing so, deprives the public of free competition.  

IV. CONCLUSION 

Plaintiffs have failed to establish any right to eject Defendants from CES and from the 

marketplace prior to a trial on the merits. Plaintiffs are not likely to prevail on 

the design patent infringement questions. Defendants have shown that under proper legal 

standards, the ordinary observer test is likely to result in outcomes favorable to Defendants, not to 

Plaintiffs. Further, Defendants have shown that points of novelty have not been appropriated. 

Also, Defendants have raised questions of validity of the design patent (as to functionality). 

Plaintiffs have not met their burden on the remaining factors for obtaining the extraordinary 
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remedy.  

 
Respectfully submitted this the 28th day of December 2016. 

 
 
       /s/ Phillip Rinehart   
       Phillip Rinehart, Esq.  

     Nevada Bar No. 13570   
3280 W. Hacienda Avenue, Suite 211 
Las Vegas, Nevada  89118 
Tel: (702) 325-5119 
Fax: (702) 445-6446  
Email: phil@philliprinehart.com  

       Attorney for Defendants Kushgo, LLC, Halo  
Board LLC, and Arthur Andreasyan 
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CERTIFICATE OF SERVICE 

I hereby certify that on this date, December 28, 2016, I served the foregoing NOTICE OF 

APPEARANCE, by electronic service using the ECF/PACER electronic filing system, as follows: 

 
Stephen Erigero 
Timothy Lepore 
Lael Andara 
Marie Sobieski 
ROPERS, MAJESKI, KOHN & BENTLEY 
3753 Howard Hughes Pkwy, Suite 200 
Las Vegas, NV 89169 
Attorneys for Plaintiffs 
 

 
 
/s/  Phillip Rinehart 

                                                                    Phillip Rinehart, Esq.  
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