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Phillip M. Rinehart

Nev. Bar No. 13570

3280 W. Hacienda Avenue, Suite 211
Las Vegas, NV 89118

Tel: (702) 325-5119

Email: phil@philrinehart.com

Steven L. Rinehart (Pro Hac Vice Pending)
VESTED LAW, LLP

110 S. Regent Street, Suite 200

Salt Lake City, UT 84111

Telephone: (888) 941-9933

Mobile: (801) 347-5173

Facsimile: (801) 665-1292

Email: srinehart@vestedlaw.com
Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA

NORTH AMERICA ASSOCIATION, LLC, a

Nevada limited liability company; Case No. 2:20-cv-01650
Plaintiff, EMERGENCY EX PARTE
MOTION FOR TEMPORARY
VS. RESTRAINING ORDER AND

MEMORANDUM IN SUPPORT

KATI MARIE SMITH, an individual;

Defendant.

COMES NOW Plaintiff North America Association, LLC (“NAA”), by and through counsel
undersigned, and moves the Court pursuant to Fed. R. Civ. P. 65 on an ex parte basis for entry of a
temporary restraining order against Defendant Kati Marie Smith. Plaintiff further requests an
expedited hearing on Plaintiff’s Motion if such a hearing is necessary.

By this Motion, Plaintiff seeks an order of this Court enjoining Defendant Kati Marie Smith
from exercising further control of Plaintiff’s YouTube channel which she has hijacked and is using
to divert all of Plaintiff’s funds to her personal bank account. Plaintiff further seeks an order
reverting the depository banking information on the YouTube channel to Plaintiff.

This Motion and notice is based on the accompanying Memorandum of Points and
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Authorities in support thereof incorporated below, the Declaration of Denise Darrell, the papers and
pleadings on file in this action and such further and other matter as the Court deems appropriate at
any hearing on this Motion.

1.0 INTRODUCTION

Plaintiff seeks the entry of a temporary restraining order and thereafter a preliminary
injunction against Defendant Kati Marie Smith, a former employee and independent contractor, to
restore Plaintiff’s access to Plaintiff’s YouTube channel and prohibit the wrongful possession of
this YouTube channel by Defendant.

Shortly before Defendant’s relationship with Plaintiff was terminated, about August 31,
2020, Defendant changed the login settings on Plaintiff’s YouTube account, from which Plaintiff
derives several thousand dollars a day of revenue. Defendant hijacked the YouTube channel and is
redirecting all revenue into her own personal banking account (or a bank account under her personal
control).

Plaintiff is therefore forced to seek injunctive relief because Plaintiff is exposed to, and will
continue to suffer, immeasurable irreparable harm to its business and to its economic and
competitive positions, due to Defendant’s willful, intentional and wrongful misappropriation of and
sabotage of Plaintiff’s YouTube channel. Absent a TRO enjoining Defendant’s wrongful possession
and exploitation of the channel and Plaintiff’s confidential assets, such irreparable harms will
continue.

In December of 2019, Plaintiff created the YouTube channel online at:

https://www.youtube.com/channel/UCQ6uM8vCU-MBRPGQ PXIEug. In early 2020, Plaintiff

hired Defendant to handle marketing for this YouTube channel. The YouTube channel includes self-
help videos, including videos on how to claim IRS stimulus checks, rent assistance programs, and
other information about various government assistance programs. This YouTube channel was not

profitable until about May of 2020, but by August of 2020, Plaintiff was generating thousands of
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dollars in revenue per day from advertisements on this channel. As the channel became more
profitable, various disputes arose between Plaintiff and Defendant (involving pay and a strike
the YouTube channel received). On August 22, 2020, Plaintiff wired Defendant $21,000, then in
July of 2020, another $20,000. Defendant believed she was owed additional monies. Then, after
learning Defendant had hijacked the YouTube channel and all revenue, Plaintiff sent Defendant a
letter on August 31, 2020 terminating Defendant’s independent contractor arrangement with
Plaintiff.  On either August 31, 2020 or September 1, 2020, Defendant logged into
Plaintiff’s YouTube administrative settings and changed the password and login information to
lock Plaintiff out of the YouTube channel. Defendant changed the depository bank account
information on the YouTube channel to direct all revenue from the YouTube channel to
Defendant, and has now hijacked the YouTube channel and deprived Plaintiff of all access to
it. Defendant then posted a libelous video on the YouTube channel

at online at https://www.youtube.com/channel/UCQ6uM8vCU-MBRPGQ PXIEug

declaring she had taken over the YouTube channel because she wasn’t being paid and asking
subscribers to switch to her new YouTube channel she had created before Plaintiff commenced
litigation (which Defendant anticipated would be coming). Defendant then changed the name
of the YouTube channel from “NAA Worldwide” to “Kati’s Corner.” Defendant established
a new YouTube channel using Plaintiff’s trademark. Defendant then made a series of libelous
blog posts in a YouTube forum asking customers to cease all business with Plaintiff. Defendant
has hijacked entirely the YouTube channel.

2.0 STATEMENT OF FACTS

1. Plaintiff initially created the YouTube channel now hijacked by Defendant in December of
2019 in Las Vegas, Nevada. This channel viewable online at

https://www.youtube.com/channel/UCQ6uM8vCU-MBRPGQ PXIEug (the “YouTube
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Channel”) See Declaration of Denise Darrell (“Darrell Decl.”) attached hereto as Exhibit A,
4.

2. YouTube derives revenue from advertisers who pay to display advertisements on YouTube
videos. YouTube shares a percentage of this revenue with the owners of YouTube channels,
and Plaintiff created the YouTube Channel for the purpose of acquiring subscribers, viewers,
and making money from YouTube distributions. /d. § 5.

3. Plaintiff initially hired Defendant Kati Smith in February of 2020 to provide social media
and marketing services to Plaintiff for the YouTube Channel. Plaintiff paid Defendant for
services rendered beginning at this time, but money-related disputes over the YouTube
violation between Plaintiff and Defendant did not arise until late summer of 2020 when
Plaintiff’s YouTube channel started becoming very profitable. /d. q 6.

4. From February of 2020 until July of 2020, Defendant was paid an employee of Plaintiff.
Beginning on, or about, July 19, 2020, Defendant became an independent contractor of
Plaintiff. Darrell Decl. 9 7 - 8.

5. OnJuly 19, 2020, Plaintiff and Defendant executed an Independent Contractor Agreement
providing for terms of the parties’ business relationship going forward, which is attached to
the declaration of Denis Darrell (the “Agreement”). Id. Ex. A.

6. In June of 2020, Kati received a payment of approximately $7,000 from Plaintiff. After
executing the Agreement in July of 2020, Defendant received another payment of $21,000
from Plaintiff. Id. 9 10.

7. In August of 2020, Defendant received another payment of $20,000. /d. q 11.

8. A dispute arose over YouTube blocking the YouTube Channel and Defendant’s pay, in part,
because of objectionable content which Defendant had posted on the channel hurting
revenue and resulting in a “strike” (or “violation”) of YouTube terms and conditions. /d. 9

12 and 20.
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9.

10.

11.

12.

13.

14.

15.

16.

The Agreement provides, inter alia, that the Agreement would “terminate automatically on
February 9, 2022 as well as that an “infinite term is not contemplated.” /d. Ex. A and § 13.
The Agreement further provides that “Any social media contacts, including ‘followers’ or
‘friends,’ that are acquired through accounts (including, but not limited to email addresses,
blogs, Twitter, Facebook, YouTube, or other social media networks) used or created on
behalf of the Recipient [Plaintiff] are the property of the Recipient.” /d. Ex. A and 9 14.

The Agreement goes on to specify that “All payment from the YouTube channel will go into

NAA Worldwide Bank account and contractor will be” an independent contractor. /d. Ex. A

and 9§ 15 (emphasis added).

The Agreement has a choice of law provision electing Nevada. /d. Ex. A.

Defendant agreed to keep confidential “all financial, investment, operations, personnel,
sales, marketing, managerial and statistical information” as well as “customer lists.” The
parties agree that this information is “Confidential Information” and that the obligation to
keep it confidential “shall continue to be effective after the termination of this Agreement.”
Defendant agrees to “return to Recipient [Plaintiff] all Confidential Information” after
termination of the Agreement. /d. Ex. A and 9 17.

Defendant agreed the Confidential Information is protected as a trade secret Act. /d. 9 18.
In July of 2020, Plaintiff wired $21,000 to Defendant for services rendered. On, or about,
August 22, 2020, Plaintiff wired Defendant another $20,000. Defendant still did not believe
she caused the strike or that she was being compensated fairly. Darrell Decl. 49 12 and 19 -
20.

Disputes between Defendant and Plaintiff thereafter rendered a further working relationship
untenable. As a result, on, or about, August 31, 2020, Plaintiff sent Defendant the
termination letter attached terminating any further contractual relationship with Defendant.

Plaintiff informed Defendant in this letter that “your position with NAA Worldwide as an
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independent contractor and/or YouTube host has been terminated effective immediately.”
Id. g 21.

17. The next day, on September 1, 2020, Plaintiff’s attorney Richard T. Miller sent a follow up
letter attached as to the Darrell declaration as Exhibit C informing Defendant that her
“position as an independent contractor for NAA Worldwide, a North American Association,
LLC, is terminated effective as of August 30, 2020 for violation of NAA Worldwide
company policies, terms and conditions of your independent contractor agreement and NAA
Worldwide YouTube channel terms and conditions as well as revenue loss.” /d. 9 22.

18. On August 28, 2020 or August 29, 2020, without notice to Plaintiff, Defendant changed the
administrative login information on the YouTube Channel’s account and the depository
banking information to direct all revenue from the YouTube channel to Defendant, depriving
Plaintiff of all access to the YouTube channel and all revenue being generated therefrom. /d.
9922 - 25.

19. Defendant has now hijacked the YouTube channel and deprived Plaintiff of all access to it.
1d.

20. Defendant then posted the aforementioned libelous video on Plaintiff’s YouTube channel at

online at

D3 YouTube Search Q

1 Quit NAA Worldwide. (No sarcasm or jokes).

22,826 views - Sep 1,2020 [[ 228

[ A SHARE =4 SAVE .
Kati's Corner

3 99K subscribers SUBSCRIBE
am n:

r working for nor affiliated with NAA Worldwide in any way. Why | left and what you

disappears, please add me at my back up channel to continue to
i nancial n.

6

tion and all stimulus and 6
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21.

22.

23.

24.

25.

26.

27.

https://www.youtube.com/channel/UCQ6uM8vCU-MBRPGQ PXIEug declaring she had

taken over the YouTube channel because she wasn’t being paid and asking subscribers to
switch to her new YouTube she had created, anticipating Plaintiff would commence
litigation. Id. 9] 26 - 28.

Defendant established a new YouTube channel using Plaintiff’s
N Kati's Corner

1 subscriber

trademark as shown to the right, and then posted a series of libelous
blog posts in YouTube Forum asking customers to cease all business with Plaintiff. Since
September 1, 2020, Defendant has posted other libelous videos on Plaintiff’s YouTube
Channel all for the purpose of causing further harm to Plaintiff. /d.

On, or about, September 4, 2020, Plaintiff changed the name of the YouTube channel to
“Kati’s Corner”, declaring herself to be the sole owner of the YouTube channel. /d. 9 28.
In a vindictive attempt to put Plaintiff out of business, destroy Plaintiff’s goodwill with its
subscribers, and steal/convert all goodwill and future revenue of Plaintiff, Defendant has
taken these aforesaid actions, creating a new YouTube channel using Plaintift’s trade secrets
for the purpose of confusing visitors and potential customers of Plaintiff. /d. 9 29.
Defendant has contacted many of Plaintiff’s subscribers, including through online blogs,
instructing them to stop doing business with Plaintiff and intentionally interfering with
Plaintiff’s economic relations. /d.

Defendant claims in her video posted on the YouTube channel of September 1, 2020 that all
of Plaintiff’s subscribers should switch to Defendant’s new YouTube channel. /d. 9 26.
Defendant has now locked Plaintiff out of its own YouTube channel. 7d. q 32.

As aresult of Defendant’s actions, many of Plaintiff’s viewers and subscribers have and will
discontinue economic relations with Plaintiff, and Plaintiff’s economic relations have

otherwise been damaged and/or interfered with by Defendant. /d. q 34 - 36.
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28. Defendant is attempting to divert revenue from Plaintiff for Defendant’s benefit by changing
the depository institution banking information with YouTube to Defendant’s personal
banking account — or an account under the control of Defendant. Revenue of approximately
$75,000 per month is now being diverted to Defendant. /d. q 35.

29. Thousands of subscribers have chosen, or will choose, not to do business with Plaintiff as a
direct result of Defendant’s false and defamatory statement thereon, resulting in damages of
hundreds of thousands of dollars. /d. 9 36.

3.0  ARGUMENT

Under federal and Nevada jurisprudence, issuance of immediate temporary injunctive relief
in a matter such as this is both warranted and encouraged:

[Injunction motions] are frequently and commonly permitted under the Nevada law and

practice. They are frequently permissible in procedural matters, and also in situations and

under circumstances of emergency, as in the case of an application for an injunction to

prevent irreparable injury which would result from delay, and where there is no plain, speedy

and adequate remedy at law.
Dangberg Holdings Nevada, LLC v. Douglas County, 115 Nev. 129, 146,978 P.2d 311, 321 (Nev.
1999) (citation omitted); see also, Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20, 129
S.Ct. 365, 376 (2008) (injunctions are extraordinary remedies, never awarded as of right, but based
on a balance of competing claims of injury and the effect on each party of awarding or denying the
requested injunction). Intellectual property assets such as the YouTube channel are highly sensitive
and worthy of protection through injunctive relief.

Should Defendant be permitted to continue her possession of the YouTube Channel and
continue diverting all revenue therefrom to herself personally, Plaintiff will suffer irreparable harm
— particularly where Defendant has agreed contractually that all funds from the YouTube Channel
will go to Plaintiff. Defendant is attempting to destroy Plaintiff and deprive Plaintiff of all access,

use and control of the YouTube Channel, and to exploit Plaintiff’s confidential assets. Plaintiff will

continue to suffer immediate, irreparable injury, loss and damage absent the entry of injunctive
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relief. Substantial portions of Plaintiff’s business are at considerable risk as Defendant is taking new
action everyday to encourage Plaintiff’s subscribers and viewers to abandon Plaintiff and
disparaging Plaintiff in video postings on Plaintiff’s own YouTube Channel from which Plaintiff is
now locked out by Defendant. These are precisely the types of harms that the injunctive relief is
intended to enjoin.

3.1. Plaintiff is Likelv to Prevail on the Merits.

Plaintiff is likely to succeed on the merits for each of its primary claims for relief and
Plaintiff will suffer considerable irreparable harm unless Kati Smith is enjoined from engaging in
further wrongful acts related to those claims. The Agreement Plaintiff has with Ms. Smith provides
at paragraph 19, “All payment from the YouTube channel will go into NAA Worldwide Bank
account and contractor [Kati Smith] will be paid as a 1999 Contractor.” The Agreement further
provides in paragraph 11 that that all “’follower” or ‘friends,’ that are acquired through the accounts
(including, but not limited to email addresses, blogs, Twitter, Facebook, YouTube, and other social
media networks) used or created on behalf of the Recipient [Plaintiff] are the property of the
Recipient.” Defendant has diverted all funds and declared herself to be the sole owner of all of the
YouTube Channel subscribers on Plaintiff’s YouTube Channel itself.

The balance of hardships absent entry of temporary and preliminary injunctive relief tips
sharply in favor of Plaintiff. As such, the level of irreparable and immediate harm that Plaintiff will
suffer, coupled with a considerable tilt of the balance of hardships in favor of Plaintiff, justifies entry
of a temporary restraining order and preliminary injunction in favor of Plaintiff on both statutory
and contractual allowances.

3.2. Standard for Obtaining Preliminary Relief.

Plaintiff bears the burden of demonstrating that preliminary injunctive relief is warranted. In
the Ninth Circuit, whether injunctive relief should issue requires that a plaintiff demonstrate: (1) a

strong likelihood of success on the merits; (2) a likelihood of irreparable injury to the plaintiff if
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injunctive relief is not granted; (3) that the balance of equities favors the plaintiff; and (4) that
issuance of an injunction is in the public interest. Adidas America, Inc., et al. v. Skechers USA, Inc.,
800 F.3d 747, 753 (9th Cir. 2018). This test tracks Nevada’s state-law jurisprudence, whereby
injunctive relief is available if: (1) the party seeking such relief enjoys a reasonable likelihood of
success on the merits; and (2) the party's conduct to be enjoined, if permitted to continue, will result
in irreparable harm for which compensatory damages are an inadequate remedy. Sobel v. Capital
Management Consultants, Inc., 102 Nev. 444, 446, 726P.2d P.2d 335, 337 (1986); Dixon v.
Thatcher, 103 Nev. 414, 415, 742 P.2d 1029 (1987). Moreover, under state law, the court may also
consider two additional factors: (1) the relative interests of the parties — i.e., how much damage the
plaintiff will suffer if injunctive relief is denied versus the hardship to the defendant if injunctive
relief is granted; and (2) the interest the public may have in the litigation, if any. Ellis v. McDaniel,
95 Nev. 455, 459, 596 P.2d 222, 225 (1979). In this matter, all of the factors under federal and state
jurisprudence weigh in favor of granting Plaintiff’s request for injunctive relief.

3.3. Plaintiff Meets its Burden of Proof.

Plaintiff is likely to succeed on the merits of its primary claims for relief, thereby satisfying
the first element for obtaining injunctive relief.

3.3.1.1 Breach of Contract.

Plaintiff is likely to succeed on its claim for breach of contract in regard to the express terms
and conditions of the Agreement she signed. Under Nevada law, a plaintiff claiming breach of
contract must prove: (a) the existence of a valid contract; (b) a breach of the contract by the
defendant; and (c) damage as a result of the breach. Saini, 434 F.Supp.2d at 919-20 (citation
omitted). Contracts are to be interpreted according to their written language and enforced as written.
Southern Trust Mortgage Co. v. K&B Door Co., 104 Nev. 564, 568, 763 P.2d 353, 355 (1988).

There is no debate over the validity and enforceability of the Agreement. Among other

material terms, Defendant has expressly agreed revenue will go to Plaintiff and that Plaintiff NAA

10
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owns the YouTube Channel. Under the Agreement, Defendant is expressly prohibited from using
Plaintiff’s Confidential Information for her own benefit or the benefit of any person or entity other
than Plaintiff, which information is defined to expressly include YouTube social media contacts,
Such duties and obligations are unambiguous, valid and enforceable. Defendant’s breaches of the
express terms of the Agreement, by misappropriating the YouTube channel, and sabotaging and
destroying Plaintiff’s subscriber base and converting all of Plaintiff’s revenue, are clear and
unequivocal, and unquestionably have caused significant damage and irreparable harm to Plaintiff.
Thus, Plaintiff has established a likelihood of success on the merits as to each element of their claim
for breach of contract.

3.3.1.2 Intentional Interference.

There can be no questions from the numerous acts described above and evidenced by the
declaration and exhibits hereto that Defendant’s predominant purpose in declaring Plaintiff’s
customers should abandon Plaintiff in her YouTube postings is to injure Plaintiff.

The evidence in this case supports a claim for tortious interference with Plaintiff’s
contractual and business relations with both its subscribers, customers and viewers. To any extent
that malicious conduct is required to prevail on a claim for tortious interference, a showing of the
same has been made. Here, the evidence is clear that Defendant has attempted to destroy Plaintiff’s
business and lock Plaintiff out of its own business and income entirely, using Plaintiff’s assets and
YouTube Channel to both convert Plaintiff’s funds and prevent Plaintiff from taking any action to
preserve its business on YouTube. All of the elements of tortious interference are adequately proven
by the evidence and Plaintiff has a likelihood of prevailing on the same.

3.3.1.3 Embezzlement.

As set forth above, Defendant has agreed in the Agreement that “All payment from the
YouTube channel will go into NAA Worldwide Bank account and contractor will be” an

independent contractor. Darrel Decl. Ex. A § 15. Defendant is now, instead, diverting all funds —

11
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totaling several thousand dollars per day — to her own personal banking account (or an account she
controls). Because Defendant was provided access to the YouTube Channel using Plaintiff’s login
information (which she then changed), Plaintiff has asserted a claim for embezzlement rather than
conversion. It is clear that Defendant is taking funds in violation of rights and duties she has
recognized. It is clear that Defendant is depriving Plaintiff of these funds. Plaintiff has a likelihood
of succeeding on the merits of its Embezzlement claim against Ms. Smith as well.

3.3. Irreparable Harm Absent Injunctive Relief.

As discussed above, if this Court were not to grant a temporary restraining order and
preliminary injunction, there would be no objective restraint on Defendant to prevent her continuing
possession and exploitation of the YouTube Channel and brazen destruction of Plaintiff’s subscriber
base and goodwill. Millard v. Electronic Cable Specialists, 790 F.Supp. 857, 860 (D. Minn. 1992)
(finding irreparable harm in the context of breach of contractual duty of confidentiality);
DIRECTTV, Inc. v. Trone, 209 F.R.D. 455, 459 (C.D. Cal. 2002) (treating trade secrets and
confidential information comparably). “Acts committed without just cause which unreasonably
interfere with a business or destroy its credit or profits, may do an irreparable injury and thus
authorize issuance of an injunction.” Sobol v. Capital Management, 102 Nev. 444, 446 (1986).

Because money damages for the breach of Defendant’s obligations under the Agreement
may be inadequate to compensate Plaintiff fully for the harm it has suffered or will suffer, Plaintiff
may seek to obtain injunctive relief. As attested, thousands of subscribers at being lost as a result of
Kati’s interference with Plaintiff’s business using Plaintiff’s own YouTube Channel and Plaintiff is
at risk of losing hundreds of thousands of dollars in lost YouTube revenue and goodwill to its
business. From her hijacking of the YouTube Channel, to the her postings on Facebook Forum, and
to communications with NAA’s viewers and subscribers, Plaintiff reasonably believes Kati will take
any action she can to harm Plaintiff and prevent Plaintiff from taking back access to the YouTube

Channel.

12
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Under facts similar to those at issue in this action, this Court has found that downloading
company data indicates an intent to use the data against the company’s interests sufficient to
constitute irreparable harm. Prot. Techs., Inc. v. Ribler, 2017 WL 923912, at *2 (D. Nev. Mar. 8,
2017) (absent an injunction, defendant may disclose the data to plaintiff's competitors, granting it
an unfair advantage and ultimately leading to a loss of revenue). This Court has also recognized that
the erosion of a plaintiff’s “competitive advantage constitutes the irreparable harm necessary to
justify issuance of an injunction.” See United Capital Fin. Advisers, Inc. v. Capital Insight Partners,
LLC, 2012 WL 1079329, at *3 (D. Nev. Mar. 30, 2012) (citation omitted).

Persuasive authority is notable in this area. “[G]rounds for irreparable injury include loss of
control of reputation, loss of trade, and loss of goodwill. Irreparable injury can also be based upon
the possibility of confusion.” Pappan Enters., Inc. v. Hardee’s Food Sys., Inc., 143 F.3d 800, 805
(3d Cir. 1998) (citing Opticians Ass’n of Am. v. Indep. Opticians of Am., 920 F.2d 187, 196 (3d Cir.
1990).

Herein, absent entry of injunctive relief, Plaintiff will plainly suffer ongoing irreparable
injury resulting in the loss of its business advantages. Defendant has interfered with Plaintiff’s
business operations by misappropriating Plaintiff’s YouTube Channel and all revenue. Allowing
Defendant to continue such misconduct pending resolution on the merits of Plaintiff’s Complaint
will necessarily result in continuing and ongoing irreparable damage to Plaintiffs.

3.4. The Relative Interests of the Parties

“An employee's mere ability to take advantage of the employer's confidential information
and thereby gain an unfair advantage may be sufficient for equity to restrain the employee from
engaging in a competing business.” Nike, Inc. v. McCarthy, 379 F.3d 576, 586 (9th Cir. 2004).
Further, a “preliminary injunction maintaining the status quo may properly issue whenever the
questions of law or fact to be ultimately determined in a suit are grave and difficult, and injury to

the moving party will be immediate, certain, and great if it is denied, while the loss or inconvenience

13
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to the opposing party will be comparatively small and insignificant if it is granted.” Dangberg
Holdings, 115 Nev. at 146, 978 P.2d at 321.

Equity favors granting a temporary restraining order and preliminary injunction in this action
because it places Ms. Smith “in the position [he] would have occupied if the breach of confidence
had not occurred [...].” Winston Research Corp. v. Minnesota Mining & Mfg., 350 F.2d 134, 142
(9th Cir. 1965). Defendant Smith will not suffer any undue hardship as a result of a temporary
restraining order or preliminary injunction, as the injunctive relief sought by Plaintiff simply enjoins
Ms. Smith from possessing the YouTube channel or of converting the revenue and proprietary assets
that belong entirely to Plaintiff. Such injunctive relief will preserve the status quo pending resolution
on the merits.

By contrast, Defendant’s actions jeopardize the existence of Plaintiff’s business. Absent
injunctive relief, Defendant will continue to be able to hijack and destroy Plaintiff’s YouTube
Channel. Such actions by Defendant cause irreparable harm to Plaintiff. Without injunctive
prohibitions, Defendant simply retains the opportunity to further wrongfully destroy Plaintiff’s
business without interruption, which this Court should not countenance. The balance of interests of
the parties therefore unquestionably tilts in favor of Plaintiff.

3.5. Injunctive Relief Should Issue with No Security.

Plaintiff respectfully requests that no, or nominal security, should be required in the instant
matter under Fed. R. Civ. P. 65(c). As a threshold matter, through its request for injunctive relief,
Plaintiff seeks only to enjoin Ms. Smith from any further conversion and possession of Plaintiff’s
assets — possession she has agreed she does not have under the Agreement. Plaintiff has limited their
sought-after relief only to preventing — through temporary and preliminary injunctive relief — further
harm to Plaintiff’s through Defendant’s wrongful uses and exploitation of the YouTube Channel —
despite Plaintiff’s belief it is entitled to substantial additional relief in this matter. Hence, Defendant

will suffer no damages by way of the injunctive relief sought by Plaintiff. Rather, Defendant will

14
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simply be bound to do that which she is already legally bound to do. Absent any potential harm,
therefore, no security should be required under Rule 65(c). Alternatively, this Court should only
require Plaintiff to post minimal security.

Additionally, Plaintiff requests the Court enter an order permitting it to serve the TRO on
Defendant via email and test message, given that Defendant has shown an ability and willingness to

communicate via these mediums.

4.0 CONCLUSION

Based on the foregoing points and authorities, Plaintiff has shown a likelihood of success on
the merits as to their causes of action against Defendant. The balance of hardships tips in favor of
Plaintiff; the relative interests of the parties favor of Plaintiff; and the public interest favors Plaintiff.
Accordingly, Plaintiff respectfully requests that this Court grant a temporary restraining order
attached hereto and a preliminary injunction pending final adjudication of this action, and enter the
proposed orders submitted herewith. Given the emergency nature of this Motion, Plaintiff requests
leave in the attached proposed order to serve this Motion upon Defendant via email, which
Defendant uses regularly.

5.0 ATTORNEY CERTIFICATIONS

This preliminary injunction is sought without notice to the adverse party and under Fed. R.
Civ. P. 65(b)(1). Plaintiff has shown via the declaration of Plaintiff’s manager attached that clear,
immediate and irreparable injury, loss or damage will result to Plaintiff if the adverse party is made
aware of the Motion. As such, Plaintiff submits that good cause exists for the Court to enter the
proposed TRO and schedule a hearing on preliminary injunctive relief in which Defendant can
participate in opposition at the earliest convenient time. Plaintiff will serve the attached order and
any scheduling hearing date upon Defendant via email and Facebook with leave of the Court to do

SO.

1

15
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DATED AND SIGNED this 8% day of September, 2020.

/phillip rinehart/

PHILLIP M. RINEHART
Attorney for Plaintiff
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Phillip M. Rinehart (NV. Bar No. 13570)
3280 W. Hacienda Avenue, Suite 211
LasVegas, NV 89118

Tel: (702) 325-5119

Email: phil@philrinehart.com

Steven L. Rinehart (Pro Hac Vice Pending)
VESTED LAW, LLP

110 S. Regent Street, Suite 200

Salt Lake City, UT 84111

Telephone: (888) 941-9933

Mobile: (801) 347-5173

Facsimile: (801) 665-1292

Email: srinehart@vestedlaw.com
Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA

NORTH AMERICA ASSOCIATION, LLC, a
Nevada limited liability company; Case No. 2:20-cv-01650

KATI SMITH, an individual,;

Plaintiff, DECLARATION OF DENISE DARRELL

Defendant.

I.

2.

I, Denise Darrell, under penalty of perjury in the State of Nevada and United States, do

hereby solemnly affirm:

I am over age 18 and competent in all respects to swear this declaration/affidavit.

I verify that the allegations of fact in Plaintiff’s Motion for TRO and Preliminary Injunction
are all true and correct to the best of my knowledge.

I am a manger of North America Association, LLC (“NAA”).

Plaintiff NAA created a YouTube channel (now hijacked by Defendant) in December of
2019 in Las Vegas, Nevada. This channel viewable online at

https://www.youtube.com/channel/UCQ6uM8vCU-MBRPGQ_ PXIEug
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YouTube derives revenue from advertisers who pay to display advertisements on YouTube
videos. YouTube shares a percentage of this revenue with the owners of YouTube channels,
and Plaintiff created the YouTube Channel for the purpose of acquiring subscribers, viewers,
and making money from YouTube distributions.

NAA initially hired Kati Smith in February of 2020 to provide social media and marketing
services to Plaintiff for the YouTube Channel.

Plaintiff initially paid Defendant for services rendered beginning at this time, but money-
related disputes between Plaintiff and Defendant over a strike Defendant received from
YouTube for violations of its terms did not arise until August of 2020 when the YouTube
channel started becoming very profitable.

From February of 2020 until July of 2020, Kati was paid an employee of NAA. Beginning
on, or about, July 19, 2020, Kati became an independent contractor of NAA.

On, or about, July 2, 2020, Kati became an independent contractor of NAA and signed an
independent contractor agreement. She wanted better payment terms than she had in the
original agreement, so on July 19, 2020, NAA and Kati executed a new Independent
Contractor Agreement providing for terms of the parties’ business relationship going
forward, which is attached as Exhibit A (the “Agreement”).

After executing this Agreement in July of 2020, Kati received a payment of $21,000 from
NAA.

In August of 2020, Kati received another payment of $20,000.

Kati did not believe she was the cause of the channel being demonetized over her YouTube
content. A dispute arose over YouTube blocking the YouTube Channel, in part, because of

objectionable content which Kati had posted on the channel hurting revenue.
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The Agreement provides that Plaintiff will pay a percentage of the sales from the YouTube
channel NAA Worldwide” to Defendant, and that the Agreement would “terminate
automatically on February 9, 2022” as well as that an “infinite term is not contemplated.”
The Agreement further provides that “Any social media contacts, including ‘followers’ or
‘friends,’ that are acquired through accounts (including, but not limited to email addresses,
blogs, Twitter, Facebook, YouTube, or other social media networks) used or created on
behalf of the Recipient [Plaintiff] are the property of the Recipient.”

The Agreement goes on to specify that “All payment from the YouTube channel will go into

NAA Worldwide Bank account and contractor will be” an independent contractor.

The Agreement has a choice of law provision electing Nevada.

Kati agreed to keep confidential “all financial, investment, operations, personnel, sales,
marketing, managerial and statistical information” as well as “customer lists.” The parties
agree that this information is “Confidential Information” and that the obligation to keep it
confidential “shall continue to be effective after the termination of this Agreement.” Kati
agreed to “return to Recipient [Plaintiff] all Confidential Information” after termination of
the Agreement.

Kati agreed the Confidential Information is protected by trade secrets.

In June of 2020, NAA paid Kati $7,000. In July of 2020, NAA wired $21,000 to Defendant
for services rendered. On, or about, August 22, 2020, NAA wired Kati another $20,000 as
shown by Exhibit B to this declaration.

Kati still did not believe her violation of YouTube’s terms and conditions was the reason for
the YouTube Channel being demonetized and a drop in revenue.

Disputes between Kati and NAA thereafter rendered a further working relationship
untenable, and Kati, unbeknownst to Plaintiff, hijacked Plaintiff’s YouTube Channel. As a

result, when Plaintiff learned Defendant had hijacked the YouTube Channel, on, or about,
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August 31, 2020, NAA sent Kati the termination letter attached as Exhibit C hereto
terminating any further contractual relationship with Defendant. Plaintiff informed
Defendant in this letter that “your position with NAA Worldwide as an independent
contractor and/or YouTube host has been terminated effective immediately.”

The next day, on September 1, 2020, NAA’s attorney Richard T. Miller sent a follow up
letter attached as Exhibit D informing Kati that her “position as an independent contractor
for NAA Worldwide, a North American Association, LLC, is terminated effective as of
August 30, 2020 for violation of NAA Worldwide company policies, terms and conditions
of your independent contractor agreement and NAA Worldwide YouTube channel terms and
conditions as well as revenue loss.”

Because Kati changed the administrative login information on the YouTube Channel’s
account and the depository banking information to direct all revenue from the YouTube
channel to Kati, depriving NAA of all access to the YouTube channel and all revenue being
generated therefrom, NAA sent her a termination letter.

Kati has now hijacked the YouTube channel and deprived NAA of all access to it.

Kati then posted the aforementioned libelous video on NAA’s YouTube channel at online at

https://www.youtube.com/channel/UCQ6uM8vCU-MBRPGQ PXIEug declaring she had

taken over the YouTube channel because she wasn’t being paid and asking subscribers to
switch to her new YouTube she had created, anticipating NAA would commence litigation.
Kati established a new YouTube channel using NAA’s trademark, and then posted a series
of libelous blog posts in YouTube Forum asking customers to cease all business with
Plaintiff. This is screenshot from her video:

/l

/l

1
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/1

o
=  D3Youlube Search Q #o: | @ sieNN
]

> »l O 224/631

I Quit NAA Worldwide. (No sarcasm or jokes).

20,307 views * Sep 1, 2020 iy 1.8k @i 111 H SHA

NAA
98.4K subscribers

I am no longer working for nor affiliated with NAA Worldwide in any way. Why | left and what you
need to know. Incase this channel disappears, please add me at my back up channel to continue to
get updates about this situation and all stimulus and financial news:

SHOW MORE

Since September 1, 2020, Kati has posted other libelous videos on NAA’s YouTube channel
all for the purpose of causing further harm to Plaintiff.

On, or about, September 4, 2020, Plaintiff changed the name of the YouTube channel to
“Kati’s Corner”, declaring herself to be the sole owner of the YouTube channel, using

Plaintiff’s logo to create a false sense of affiliation between Kati's Corner

1 subscriber

Plaintiff and Defendant as shown to the right.
In a vindictive attempt to put NAA out of business, destroy NAA’s goodwill with its

subscribers, and steal/convert all goodwill and future revenue of NAA, Kati has taken these
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30.

31.

32.

33.

34.

35.

36.

37.

aforesaid actions, creating a new YouTube channel using NAA’s trade secrets for the
purpose of confusing visitors and potential customers of NAA.

We believe that Kati has contacted many of NAA’s subscribers, including through online
blogs, instructing them to stop doing business with Plaintiff and intentionally interfering
with NAA’s economic relations.

Kati claims in her video posted on the YouTube channel of September 1, 2020 that all of
Plaintiff’s subscribers should switch to Kati’s new YouTube channel.

Kati has now locked NAA out of our own YouTube channel.

Given all of her actions, there is no reason to believe Kati will voluntarily comply with her
legal obligations going forward.

As aresult of Kati’s actions, many of our viewers and subscribers have and will discontinue
economic relations with us, and NAA’s economic relations have otherwise been damaged
and/or interfered with by Kati.

Kati has changed the depository institution banking information with YouTube to her own
personal banking account. Our revenue of approximately $75,000 per month is now being
diverted to her.

Thousands of subscribers will now not do business with us as a result of Kati’s false
statements and we are losing hundreds of thousands of dollars in lost YouTube revenue and
goodwill to NAA’s business.

We have ever reason to believe that Kati will never voluntarily restore NAA’s access to the
YouTube channel. From the vitriol she espouses in her video post of September 1, 2020,
Facebook Forum posts, and communications with our viewers and subscribers, we believe,
if the Court gives her leeway in responding to NAA’s motion for a TRO, she will

immediately do anything she can to maintain access to the YouTube Channel and all she can
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to prevent us from taking back control of the YouTube channel, including arranging for

revenue to be sent to some other party.

So affirmeth the declarant under penalty of perjury in the United States on this the Z

5(% M

Denise Darrell

day of September, 2020.
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EXHIBIT A
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EXHIBIT B
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EXHIBIT C



Case 2:20-cv-01650-JCM-BNW Document 6-1 Filed 09/08/20 Page 18 of 20



Case 2:20-cv-01650-JCM-BNW Document 6-1 Filed 09/08/20 Page 19 of 20

EXHIBIT D
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA

NORTH AMERICA ASSOCIATION, LLC, a

Nevada limited liability company; Case No. 2:20-cv-01650
Plaintiff, [PROPOSED] TEMPORARY

RESTRAINING ORDER AND
VS. ORDER TO SHOW CAUSE RE
PRELIMINARY INJUNCTION

KATI MARIE SMITH, an individual;

Defendant.

The Ex Parte Motion for Temporary Restraining Order and Order to Show Cause Re
Preliminary Injunction of Plaintiff North America Association LLC (“NAA”) was heard ex

parte on September , 2020 at am/pm.

At the hearing, Plaintiff was represented by counsel as set forth on the record. The Court finds
that this matter is appropriate for adjudication an ex parte basis without notice to Defendant
because, as detailed below, immediate and irreparable harm is likely to result to Plaintiff

absent emergency relief.

The Court, having considered Plaintiff’s moving papers and the arguments of counsel,
hereby GRANTS Plaintiff’s motion for a temporary restraining order and ORDERS Defendant

to show cause why a preliminary injunction should not issue as detailed below. This Order,

issued on September , 2020 at am/pm, is effective immediately.

L. PLAINTIFF IS ENTITLED TO A TEMPORARY RESTRAINING ORDER

A temporary restraining order preserves the status quo and prevents irreparable harm
until a hearing can be held on a preliminary injunction application. The standard for granting a
temporary restraining order is “substantially identical” to the standard for granting a preliminary
injunction. Stuhlbarg Int’l Sales Co. v. John D. Brush & Co., 240 F.3d 832, 839 n. 7 (9th Cir.
2001). The test for issuing a temporary restraining order includes establishing (1) a likelihood of

immediate irreparable harm that would result if an injunction were not issued, (2) a likelihood

1




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:20-cv-01650-JCM-BNW Document 6-2 Filed 09/08/20 Page 2 of 5

of success on the merits, (3) the balance of equities tips in favor of the plaintiff, and (4) an

injunction is in the public interest. Patino v. Franklin CreditMgmt. In addition, the court uses “a
‘sliding scale’ approach to these factors, according to which ‘a stronger showing of one element
may offset a weaker showing of another.’ [] So, when the balance of hardships tips sharply in
the plaintiff’s favor, the plaintiff need demonstrate only ‘serious questions going to the merits.””

hiQ Labs, Inc. v. LinkedIn Corp., No. 17-16783, 2019 WL 4251889, at *4 (9th Cir. Sept. 9,
2019).

Here, Plaintiff has met its burden. The balance of hardships tips sharply in Plaintiff’s
favor, as the harm caused by permitting Defendant to deny Plaintiff access to its YouTube

channel presently available online at https://www.youtube.com/channel/UCQ6uM8vCU-

MBRPGQ PXIEug (the “YouTube Channel”) and all revenue therefrom substantially
outweighs any harm Defendant would suffer as a result of a temporary restraining order. As
detailed in Plaintiff’s motion and through the argument of Plaintiff’s counsel, without
injunctive relief, Plaintiff will be unable to access the YouTube Channel which Defendant has
contractually agreed Plaintiff controls, will lose its subscriber base and relationships, will lose
its investment in the YouTube channel, and will be forced out of business in the very near
future. While Plaintiff will be seriously harmed by the denial of a temporary restraining order,
Defendant will suffer no harm from continuing the status quo except the loss of property over

which Defendant appears to have no right of possession.

Further, Plaintiff raised “serious questions going to the merits” of its claims for
interference with economic relations, promissory estoppel, unfair competition, and breach of
contract. The Court finds that Plaintiff has shown a sufficient likelihood of succeeding on

those claims to justify a temporary restraining order.

Further, Plaintiff has satisfied the two remaining elements. Plaintiff will suffer
immediate, irreparable harm in the absence of injunctive relief. Without a temporary restraining
order, Plaintiff will lose revenue necessary to operate and its subscriber base on YouTube.
Plaintiff’s primary assets, its YouTube channel, is entirely at risk, Plaintiff may need to lay off

its employees, forego contractual obligations to others, and lose investor capital. Absent a

2
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temporary restraining order, Plaintiff may become insolvent before a preliminary injunction
hearing can be held. Damage to a business and interference with its operations constitutes
irreparable harm. Indeed, a “substantial loss of business and perhaps even bankruptcy” absent
preliminary injunction relief shows “irreparable injury.” Doran v. Salem Inn, Inc., 422 U.S.
922,932 (1975); hiQ Labs, Inc. v. LinkedIn Corp., No. 17-16783, 2019 WL 4251889, at *4 (9th
Cir. Sept. 9, 2019) (“showing a threat of ‘extinction’ is enough to establish irreparable harm™).
The loss of current and prospective customers is also “considered to be irreparable harm that
justifies equitable relief.” Shippers, Inc. v. Fontenot, No. 13CV1349 JLS (MDD), 2013 WL
12092056 at *6 (S.D. Cal. Sept. 23, 2013), citing Stuhlbarg Int’l Sales Co., Inc., 240 F.3d at
841.

Finally, the public interest is served by the issuance of a temporary restraining order. If
Plaintiff is denied access to its own platform on YouTube, Plaintiff may be forced to shutter
its business and lay off its employees and/or independent contractors. Putting these people out
of work and depriving them of Plaintiff’s services would negatively impact the public interest.
Further, the public has an interest in protection from potential acts of unfair competition. The
public interest therefore weighs in favor of granting Plaintiff’s motion for a temporary

restraining order.

II. A BOND IS NOT REQUIRED

Where no damage will result from a temporary restraining order or preliminary
injunction, no bond is necessary. Jorgenson v. Cassiday, 320 F.3d 906, 919 (9th Cir. 2003)
(“We have recognized that Rule 65(c) invests the district court ‘with discretion as to the
amount of security required, if any.” The district court may dispense with the filing of a bond
when it concludes there is no realistic likelihood of harm to the defendant from enjoining his or

her conduct.”) (internal citations omitted). Here, Plaintiff seek to preserve the status quo.

Defendant has not provided any information indicating that an order temporarily
enjoining her from blocking Plaintiff’s access to public content on Plaintiff’s YouTube channel
would cause Defendant harm. Accordingly, the Court finds that Plaintiff is not required to post

a bond.
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1. CONCLUSION

Having found that Plaintiff met its burden to establish that (1) a temporary restraining
order and order to show cause are appropriate, and (2) a bond is not necessary, the Court hereby

ORDERS as follows:

1. YouTube, the online video-sharing platform and Google subsidiary controlling
<youtube.com>, is ordered to immediately change the login information to the
YouTube Channel to give Plaintiff in this matter full administrative access and
control of the YouTube Channel, including the changing of banking information.
New username and password settings will be provided to YouTube by Plaintiff’s

counsel in writing.

2. Defendant and its agents and employees are hereby temporarily enjoined from (1)
preventing Plaintiff access to the YouTube channel, including the public content
therein, access through the Facebook API, or through other public sources, and (2)
blocking or putting in place any mechanism (whether legal or technical) with the
effect of blocking Plaintiff’s access to the YouTube Channel. To the extent
Defendant has already put in place technology to prevent Plaintiff from accessing
the YouTube Channel in the form of changed usernames, passwords, and the like,
Defendant is hereby ordered to remove any and all such barriers within 24 hours of
being served with this Order.

3. This temporary restraining order shall take effect immediately and remain in

effect until the hearing on a preliminary injunction, which is scheduled for

2020 at am/pm, or until further order of this
Court. Defendant’s opposition to this Order to Show Cause, if any, shall be due no
later than 2020, and shall be served upon Plaintiff’s counsel of record.

Plaintiff’s reply papers shall be filed and served on Defendant no later than

2020.

4. Defendant is ordered to appear via video conference in Courtroom in
the United States District Court for the Northern District of Nevada, Las Vegas

4




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:20-cv-01650-JCM-BNW Document 6-2 Filed 09/08/20 Page 5 of 5

Division, on 2020 at_ am/pm,

and show cause why a preliminary injunction should not be issued as requested
by Plaintiff.

5. No bond shall be required, as Defendant is not likely to be harmed by
being so enjoined.

6. Plaintiff is ordered to serve a copy of this Order on Defendants on or before
2020. This order may be served via email and text message

upon Defendant.

IT IS SO ORDERED.

BY THE COURT:

UNITED STATES DISTRICT COURT JUDGE




