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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

 
 
THE PENNSYLVANIA STATE 
UNIVERSITY; 
                                                         

Plaintiff, 
vs. 

 
KEYSTONE ALTERNATIVES LLC 
d/b/a GOPSURV.COM and MARK 
LAUER;  

  
Defendants. 

  
     

Case No. 1:19-CV-2039 
          

             Hon. Yvette Kane 
 
 

 
DEFENDANTS’ STATEMENT OF UNDISPUTED MATERIAL FACTS 

 
Defendants Keystone Alternatives, LLC d/b/a GOPSURV.COM and Mark 

Lauer (“Mark Lauer” and “Lauer”) by undersigned counsel, respectfully submit this 

Statement of Undisputed Material Facts) (“DSOF”) in support of their Motion for 

Summary Judgment, pursuant to Middle District Local Rule 56.1: 

Plaintiff’s Case Was Previously Lost in Arbitration 

1. This Proceeding arises as a consequence of arbitration under the 

Uniform Domain-Name Dispute Policy (“UDRP”) initiated by the Plaintiff, which 

Plaintiff lost. The UDRP is a trademark dispute policy contractually incident to 

registration of internet domain names, mandating Defendants participate in 

arbitration if commenced by a trademark holder.  See declaration of Steven Rinehart 
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(“Rinehart Decl.”), attached hereto as Exhibit A, ¶ 3, Ex. A (the “Arbitrative Dec.”) 

at 1. 

2. Plaintiff litigated its claims against Defendants in this arbitration before 

the National Arbitration Forum (NAF) in the summer of 2019. The Plaintiff filed its 

UDRP arbitrative action on June 13, 2019, seeking an order requiring GoDaddy LLC 

to transfer the Disputed Domain <gopsurv.com> to the Plaintiff. Rinehart Decl. ¶ 2; 

see also, declaration of Mark Lauer (“Lauer Decl.”), attached hereto as Exhibit B, 

¶ 10. In the Arbitrative Decision dated July 29, 2019, the Hon. Neil Anthony Brown 

denied all of Penn State’s claims on the basis of the equitable doctrine of 

acquiescence, ruling that Penn State “authorized the Respondent [GoPSURV.com] 

to offer its services at PSU athletic events using the domain name [<gopsurv.com>] 

that incorporates the Complainant’s PSU trademark and acquiesced in the 

Respondent doing so.”1 Arbitrative Dec. pp. 12-15. 

 
3. In reaching his decision, the authoring judge stated the following: 

In total, the Panel concludes that the evidence adduced has made out a case to 
the satisfaction of the Panel that the Complainant on the balance of 
probabilities, and including via the agency of PSSP, authorized Respondent 
to offer the hire of RV vehicles while using the domain name and the 
Complainant’s PSU trademark, at and in association with PSU sporting 
events. 

 
1 The decision in the arbitration is a matter of public record available online at 
https://www.adrforum.com/domaindecisions/1847529.htm (last accessed April 14, 
2023). Domain registration records are also public. Rinehart Decl. ¶ 8. 
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. . . 

The Panel therefore accepts the principal submission of the Respondent that 
the Complainant by its conduct, including via the agency of PSSP, authorized 
the Respondent to offer its services at PSU athletic events using the domain 
name that incorporates the Complainant’s PSU trademark and acquiesced in 
the Respondent doing so. 
. . . 

In the present case, the Complainant must be presumed from the evidence to 
have been aware of the Respondent’s activities, acquiesced in them and by 
that means consented to the use of the domain name, giving rise to a right or 
legitimate interest in the domain name and negating the notion of registration 
and use of the domain name bad faith. 

 
Id. 

 
4. The UDRP panel stated the following, referring to Keystone 

Alternatives as “Respondent”: 

[T]he Panel finds that the Respondent has a right and legitimate interest in the 
disputed domain name that arises from the consent and acquiescence of the 
Complainant to the Respondent’s use of the PSU mark in its domain name 
and using the domain name in its business in the manner described. 
. . . 
[T]he Panel finds that the Respondent did not register or use the domain name 
in bad faith . . . The Panel also finds that Respondent has not registered or 
used the <gopsurv.com> domain name in bad faith for the additional reason 
that it has not violated any of the factors listed in Policy ¶ 4(b) or engaged in 
any other conduct that would constitute bad faith registration. 

 
Arbitrative Dec. 16. 

 
5. No evidence that James Franklin or Sandy Barbour authorized 

Defendants’ action was adduced by either side in this arbitration. The case was 
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decided without proffer of this supporting evidence (below), and Plaintiff did not 

inform the Court of this arbitration in its Complaint. Rinehart Decl. ¶ 6. 

6. As a result of the UDRP complaint in arbitration, GoDaddy LLC 

disabled Defendants’ access to and control of the Disputed Domain. Within 

approximately 48 hours of filing the UDRP case, Defendant lost the ability to control 

the Disputed Domain, including redirecting the nameservers and emails, as well as 

eliminating Defendant’s ability to sell, transfer, or license the website. Lauer Decl. 

¶ 10; see also, Countercl., ¶ 61. 

Activities of Defendants 

7. Defendant Keystone Alternatives registered the Disputed Domain 

<gopsurv.com> on April 17, 2010, and has used the Disputed Domain name April 

19, 2010.  Lauer Decl. ¶¶ 2 and 11. 

8. Keystone Alternatives, and not Mark Lauer personally, registered this 

domain name and has always been the owner. See deposition of Mark Lauer (“Lauer 

Dep.”) attached hereto as Exhibit C, 146:9-22 and 147:11-13. 

9. Since 2010, Defendants have used the Disputed Domain to rent RVs to 

Penn State fans who wish to attend Penn State football games. These fans would 

typically park the RVs at Penn State’s ORV lot (“overnight RV lot” or “ORV”) 

adjacent to Beaver Stadium and camp there through the weekends for home football 

games. Id. ¶¶ 6-12, 26-31, and 44-45. 
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10. Since April 19, 2010, Defendant Keystone Alternatives has maintained 

a website at <gopsurv.com> which has been used to rent Defendant Keystone’s RVs. 

Id. ¶2. A screenshot of this website is shown below. 

 

Id. ¶ 12. 

11. From 2010 to 2015, the Nittany Lion, mascot of Penn State University, 

was shown in the header of Defendants’ website stepping out of Defendants’ RV 

(shown above). This photograph of the Nittany Lion exiting on the website was taken 

by a photography team of the Penn State Athletics Department in 2010. The mascot 

was instructed by the photography team to enter Defendants’ RV on Penn State 

property at a home football game, then exit for the photograph, then the photograph 

was given to Defendants by Penn State for marketing purposes. Lauer Decl. ¶¶ 12 -

14. 

12. Defendants themselves would also attend these games in an RV and 

stay in spaces reserved for GOPSURV by Penn State in the ORV lot, there helping 
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their customers throughout the weekend manage RVs while also throwing 

breakfasts, speaking events and tailgating parties at the ORV lot in the area reserved 

by Plaintiff for Defendants, which events numerous Penn State employees attended, 

including head football coach Joe Paterno in 2010, head coach James Franklin in 

2017, Mark Bodenschatz (associate director of Penn State Intercollegiate Athletics), 

Dave Baker (associate director of  Penn State Intercollegiate Athletics), and 

countless Penn State fans. Id. ¶ 15. 

13. Mark Lauer is a 50% owner of the Defendant corporation Keystone 

Alternatives. Lauer Dep. 47:14-19. Both Mark and Tim Lauer, (“Tim”) his brother 

and co-owner, divide up labor for the business “pretty equal.” Id. 53:3-5. 

14. Defendants registered the domain name <gopsurv.com> after it was 

recommended by their marketing consultant and did not select the name themselves. 

Lauer Decl. ¶¶ 17 - 18  and Lauer Dep. 78:3-16 and 80:10-21. Defendants recognized 

that “go” was a common prefix in domains in 2010 to indicate a “call to action.” 

Lauer Decl. ¶¶ 17 – 18. Defendants incorporated “PSU” into the domain because 

“[i]t’s where we were offering our services.” Lauer Dep. 77:20-21. Defendants liked 

the name because it was reminiscent of two other domain names having the prefix 

go relating to RVs, <gorving.com> and <gooutdoors.com>. Id. 78:3-16. 
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15. The name of Defendant’s internet hosting company, where Keystone 

registered the Disputed Domain itself, was also called GoDaddy and used the 

domain <godaddy.com>. Lauer Decl. ¶ 18. 

16. The Disputed Domain <gopsurv.com> is the only domain which 

Defendants own that incorporates the character string “psu”.” Lauer never marked 

references to GOPSURV as a tradename, or <gopsurv.com> with any trademark 

identifiers. Lauer Decl. ¶ 19. 

17. A website designer hired by Defendant Keystone Alternative put the 

content up on the website at <gopsurv.com> in 2010 and thereafter. Mark Lauer 

personally did not know how to change “one thing” on the website and never did 

access it. Lauer Dep. 62:20-63:3. This same website designer created the logo on the 

website. Id. 74:11-15, 75:3-5 and 76:13-16; see also Lauer Decl. ¶ 20. 

18. Lauer’s brother Tim handled communications with the web designer, 

ordering business cards, and updates to the website at <gopsurv.com>, but not Lauer 

(who is named personally). Lauer Dep. 71:25-72:8. The football schedules on the 

website at <gopsurv.com> were not updated annually either by Lauer or his brother 

Tim, but by the web designer. Id. 70:15-20 and 73:4-13. 

19. Mark Lauer did not know if Keystone Alternatives has a Twitter social 

media page, but knew it had a Facebook page. His kids started and managed the 

social media because Mark Lauer is not tech savvy. Lauer Dep. 149:22-150:23. 
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20. “Go” is a generic action word in domain names, used to prompt a call 

to action. Examples from public records of other domain names incorporating the 

“go” prefix was very commonly registered in domains from 1995 - 2012 include: 

<gotomypc.com>, <godaddy.com>, <gopro.com>, <go.com>, <goto.com>, 

<go.co>, <gosports.com>, <gofloats.com>, <gopong.com>, <goprocamera.com>, 

<gopsusports.com>, <playgosports.com>, <gorv.com>, <go-rv.com>, 

<gorving.com>, <gorv.com.au>, <gorvrentals.com>, and <justgorv.com>. Lauer 

Decl. ¶ 18. 

21. Lauer testified he is not aware of ever having a “license agreement” 

with anyone, was not clear on what it was, and did not know what a coexistence 

agreement was. Lauer Dep. 14:7-17 and 125:13-16. Lauer also did not know what 

the USPTO was (U.S. Patent and Trademark Office), nor how to search for 

trademarks there. Id. 226:25-227:3. Lauer also did not know Plaintiff had a 

trademark for PSU, but believed it was simply the name of the Plaintiff. Id. 227:4-6 

and 77:13-16. 

22. Penn State’s Ticketing Department sold passes to GOPSURV each year 

from 2010 to 2017 and sent mail to Defendants identifying them as GOPSURV. 

Lauer Decl. ¶ 25. 

23. Each year from 2010 – 2017, Defendants paid to sponsor Penn State 

athletics, signing a Marketing and Sports Contract with Penn State Sports Properties 
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(PSSP) – a third-party handling the sale of Penn State sports sponsorships. Copies 

of Marketing and Sponsorship Contracts which Defendants executed with PSSP, 

beginning in 2010, are annexed to Lauer’s deposition. Lauer Decl. ¶¶ 8 and 26, Ex. 

C. 

24. With regard to intellectual property, these contracts provide that:  

University Marks. To the extent that any of the Sponsor’s Benefits described 
in Exhibit A hereto include the right to make use of University’s athletic 
logos or trademarks (“School Marks”), Sponsor agrees that its use of School 
Marks is nonexclusive, limited and non-transferable and must be approved 
by the Provider and/or the University prior to its use. Sponsor further agrees 
that it may not make use of School Marks in any retail promotion, premium 
item production/distribution or sale of a product without the approval of the 
University or its authorized agent and the payment of any required license 
fee. 
 
This provision contemplates prospective use of Penn State’s marks by the 

Sponsor (Defendant). Notably, this provision does not require that the approval to 

use Penn State’s mark be in writing. It further provides that this approval (explicit 

or implicit) may be granted by Penn State or its “authorized agent” (who 

presumably is PSSP). Lauer Decl. Ex. C. 

25. These Marketing and Sponsorship Contracts expressly provide that 

Defendants are authorized to set up displays, “including tables, chairs, tents, staffing 

. . .and other materials.” Id. 

26. These Marketing and Sponsorship Contracts require that Defendants 

send insurance certificates directly to Penn State’s Risk Management Department 
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every year, which Defendants did every year from 2010 to 2017. Lauer Decl. ¶¶ 28 

– 30. Penn State testified (as further set forth below) that Defendants would not have 

been permitted to set up displays and advertising on campus if the insurance 

certificates were not received by Plaintiff’s Risk Management Department (see 

below). 

27. Penn State testified these certificates were required and vendors who 

did not provide the insurance certificates would not be allowed to set up the displays 

PSSP authorized. See Rule 30(b)(6) deposition of The Pennsylvania State University 

(“PSU Dep.”) attached hereto as Exhibit D 72:8-12. The Penn State Risk 

Management Department is listed by the insurance company as the certificate holder 

on these certificates.  



11 
 

 

28. Additionally, the Indemnification Agreement, which Defendants 

signed each year and requires the insurance certificates be sent to Penn State, 

specifies, not that PSSP, but “The Pennsylvania State University (hereinafter 

referred to as “University”), hereby agrees to permit . . . [Defendants] to use 

University premises . . .” Defendants signed this agreement most years beginning in 

2010 through 2017. Lauer Decl. ¶¶ 29 - 30. 
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29. After paying sponsorship fees each year, Defendants were allowed to 

park RVs covered with references to GOPSURV in highly trafficked grassy areas 

on campus and in front of Beaver Stadium as shown below. Id. ¶ 31, Ex. N. 
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30. In the arbitration, the authorizing arbitrator put great emphasis on these 

insurance certificates, holding: 

The Panel does not accept that the insurance certificates are unrelated to this 
proceeding and finds that they do relate to it. It is true that the insurance 
certificates include, among many other things, a reference to a contractor 
carrying out carpentry, landscaping and snow removal. However, the 
insurance taken out is not confined to coverage for those activities, but goes 
far beyond them, as is apparent from a reading of the documents. It should 
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also be noted that the documents cover the Complainant and the Respondent 
in this proceeding by name, including a specific reference to “The 
Pennsylvania State University” (not PSSP) as “Certificate Holder”, so there 
is no question here of whether this arrangement involved the Complainant, 
i.e., the University, or merely Penn State Sports Properties, LLC, which is not 
mentioned at all. It clearly did involve the Complainant. The insurance 
involved was clearly of an extended nature and covered activities that the 
named parties must have known was being carried out from 2010 to 2017, so 
it is obvious that there was some sort of continuous arrangement requiring 
insurance in which the parties to this proceeding were involved and to which 
both sides agreed and that it continued over several years. 

This, by itself, negates the Complainant’s submissions that 
“Complainant and Respondent do not have an existing or previous 
relationship” and that “Complainant and Respondent have never entered into 
a contractual arrangement.” 

Moreover, although the Complainant draws attention to the words 
“contractor-carpentry, landscaping and snow removal”, the Panel takes them 
to be a reference to the situation where that work is performed by a contractor 
who might not otherwise be covered by the insurance, and the certification is 
for insurance coverage additional to the principal insurance being affected by 
the policy. 

The principal insurance obtained by the contract is commercial general 
liability, including damage to rented premises, “personal and adv injury” , 
general aggregate and “products insurance”, all of which are relevant to the 
type of commercial arrangement the Respondent contends that it had with the 
Complainant . The documents are therefore consistent with the Respondent’s 
general submissions. Indeed, for one year, 2011, there is additional insurance 
for “hired autos” and “non-owned autos” which is even more closely related 
to the arrangement for which the Respondent contends, namely the renting of 
RVs. The insured party is the Respondent and the insurance certificates are 
supplied to the Complainant and are therefore entirely consistent with the 
Respondent’s claims that it had an arrangement with the Complainant at least 
from 2010 to 2017 under which it hired out RV vehicles and with the 
Complainant insisting on those activities being covered by insurance of which 
it required to be notified, as it was notified by this series of certificates. 

Finally, it should be noted that the insurance certificates are sent to “The 
Pennsylvania State University, c/o Risk Management Office…”, suggesting 
that the Complainant knew that whatever the Respondent was doing, it carried 
some potential risk to the Complainant, and on at least one occasion to the 
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Pennsylvania State Police, suggesting that what was being insured against was 
regarded by all concerned as being of considerable significance. 

The insurance certificates are therefore relevant to the issue whether the 
Respondent had a right or legitimate interest in the disputed domain name and 
tend to support the view that, to the knowledge of the Complainant, the 
domain name was being used from 2010 till 2017 for a significant commercial 
activity requiring liability insurance and notification to the Complainant itself 
and the State Police. The presumption therefore must be that the Complainant 
knew of and consented to this ongoing activity and presumably beyond, unless 
and until it was terminated. 
 
Arbitrative Dec. 10. 

31. Later after being accused of infringing Plaintiff’s IP, Defendants 

instructed their web designer to add a disclaimer to every page of their website 

clarifying GOPSURV was not affiliated with Penn State. Lauer Dep. 63:4-14 and 

67:20-24; Lauer Decl. ¶ 32. 

32. In 2010, Iona Conlon (“Ms. Conlon” or “Conlon”), a manager at Penn 

State, introduced herself to Defendants at Penn State’s fairgrounds after seeing an 

RV of Defendants stenciled with GOPSURV lettering. Iona Conlon is Penn State’s 

Alumni relationship and stewardship coordinator (her deposition testimony is further 

discussed below). Lauer Decl. ¶ 33. 

33. Ms. Conlon and Defendants thereafter kept in regular contact 

telephonically, in person, and via email. Ms. Conlon sent Defendants an email in 

2010, exhibited as Exhibit O to Mark Lauer’s deposition, from her Penn State 

psu.edu email, recognizing Defendants by their domain name <gopsurv.com> in the 

subject line. Lauer Decl. ¶ 34, Ex. O. 
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34. This email from Iona Conlon dated 

August 24, 2010, was sent using a psu.edu email 

address, evidencing Defendants and their domain 

name were known to Penn State by August 24, 

2010. Id. 

35. From 2010 to 2017, Defendants 

brought their RVs upon Ms. Conlon’s invitation, to Penn State events which Ms. 

Conlon had organized, including clay pigeon shoots at which Penn State used 

Defendants’ RVs as scoring stations and manned them with Penn State employees. 

Id. ¶ 35 (further affirmed below). 

36. Defendants would donate free GOPSURV rentals at these events and events, 

including College of Agricultural Science and Ag Alumni Society events. A Live 

Auction and Silent Auction Donation form from 2013 (Lauer Decl. ¶ 36, Ex. P) 

shows Defendants were identified not as “Keystone Alternatives” but as 

“GoPSUrv.com” by the College of Agricultural Sciences. The form was signed by 

“Jennifer Beidel”, a licensed attorney and Penn State graduate who appeared to be 

acting for Penn State. Defendants believed she was handling legal matters involving 

donations for Penn State. They note her email identifies her as being an attorney with 

“saul.com” (the law firm of Saul Ewing which represents Penn State) and the form 
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itself shows her undertaking representation of Penn State in managing these 

donations. Lauer Decl. ¶ 36. 

37. Ms. Conlon, herself, ran advertisements for Defendants in Penn State 

Alumni Association newsletters and invited Defendants to distribute marketing 

materials at Penn State events. Ms. Conlon actively participated in marketing 

Defendants’ services at these events, distributing business cards for Defendants, 

notifying Defendants of potential customers, and allowing Defendants to park RVs 
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bearing the GOPSURV name on campus – as well as notifying other departments 

that Defendants were authorized to do so. Lauer Decl. ¶ 38,. Ex. R (further affirmed 

as set forth below).  

38. Lauer printed as many as 40,000 business cards per year for 

distribution. Lauer Dep. 71:12-14; Lauer Decl. ¶ 39. 

39. Ms. Conlon also asked Lauer to arrange for guest speakers to speak at 

these events, including former Penn State athletes working for Defendants (e.g., 

Blair Thomas and Quinton McDonald). Coach James Franklin spoke at events where 

Defendants’ marketing materials were being distributed. Lauer Decl. ¶ 40. 
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40. From 2010 to 2018, Defendants would park caravans of RVs, 

sometimes as many as 20, at the ORV lot on Thursdays then remove these RVs on 

Sundays. Defendants paid Penn State for entry of each RV into the ORV lot and 

rented the RVs to Penn State fans for the weekends of Penn State home football 

games. Lauer Decl. ¶ 42. 

41. Penn State began reserving approximately a dozen spaces for 

GOPSURV’s use in the ORV lot during each home football game weekend, 

permitting only Defendants to use these spaces and excluding all others. Lauer Decl. 

¶ 43 (further affirmed below). 

42. Beginning in April of 2010, these RVs were openly and notoriously 

marked with banners, stenciling, flags, tablecloths, signage, advertising and even 

pumpkins displaying GOPSURV and references to the domain name 

<gopsurv.com>. Additionally, Defendants would erect temporary enclosures, tables 

and even concession stands covered with GOPSURV signage in the ORV lot. Id. ¶ 

44 and Lauer Dep. 55:20-56:4. Examples are shown below: 
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Lauer Decl. ¶ 44. 

43. After registering the Disputed Domain <gopsurv.com> in 2010, 

Defendants expended substantial resources developing a company around the 

Disputed Domain. Over the ten years prior to the above-captioned action being 

commenced, Defendants invested hundreds of thousands of dollars in purchasing 

RVs, maintaining RVs, advertising GOPSURV in stenciling, signage, banners, 

canopies, on Defendants’ website at <gopsurv.com>, and through other mediums. 

During this time, Defendants have paid nearly $200,000 to Penn State itself in RV 

parking fees, donations, and sponsorships. Id. ¶ 46. See also, Countercl., ¶ 19. 

44. Lauer testified that by 2012, he had “upwards of twelve or 15, if not 

more, probably closer to 20 RVs that were lettered with GoPSUrv.com on it that [he] 

paid, you know, several hundred dollars an RV to have lettered.” Lauer Dep. 38:24-

39:5.  

45. In hiring a company to letter his RVs, Lauer testified, “[i]t’s because 

I’m the president of the company [Keystone] that I’m calling someone to tell them 

to put a domain name sticker on an RV . . . That’s why I’m doing it. I’m not acting 

independently I guess is what I’m trying to say.” Id. 42:10-21.  

46. Lauer purchased about four RVs in 2011 and 2012. Lauer Dep. 48:22 – 

49:10. 
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47. In 2017 (as detailed below), head football coach James Franklin was 

given a free RV rental in exchange for endorsing GOPSURV and authorizing 

GOPSURV to advertise that it as the “Official PSU RV Rental of Coach Franklin.” 

According to James Franklin’s agent, both James Franklin and Athletic Director 

Sandy Barbour then authorized Defendants to distribute marketing materials saying 

GOPSURV was the “Official PSU RV Rental of Coach Franklin” at official Penn 

State events in Beaver stadium in 2017, including dinners with large Penn State 

benefactors. Id. ¶¶ 47 - 50. 

48. Defendants have never before in their history have been the target of a 

“cybersquatting” case and have never registered any other domain name containing 

“psu” or any other of Plaintiff’s trademarks. Defendants have never tried to sell the 

Disputed Domain. Lauer Decl. ¶ 51. 

Admitted Direct Knowledge by Penn State of Defendants’ Activities 

1. Direct Knowledge of Penn State’s Associate Athletic Director. 
 

49. Mark Bodenschatz (“Bodenschatz”) was the associate athletic director 

for Penn State Intercollegiate Athletics from 2007 to 2017, in charge of as many as 

150 employees and director of the ORV lot where RVs are parked during Penn State 

home football games in 2010. See deposition transcript of Mark Bodenschatz 

(“Bodenschatz Dep.”), attached hereto as Exhibit E, 13:9-23 and 14:22-23. 
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50. Bodenschatz admitted he was aware of Defendants’ activities “before 

2012” and exchanged emails with Defendants before 2012. Id. 17:24– 8:2 and 18:19-

25. 

51. Bodenschatz was charged with policing the ORV lot during home 

games, including reporting violations of the law and university policies to the Office 

of the General Counsel and campus police, and the Risk Management Department. 

Id. 21:25–23:24, 25:3-6 and 25:18 – 24. 

52. Examples of misconduct with Bodenschatz was charged with reporting 

include proselyting using megaphones (Id. 25:7-10); a noose tied to a monkey 

hanging from a flagpole with a confederate flag (Id. 24:16-18); tailgaters setting up 

improper “canopy-type structures” (Id. 25:25-26:6); and fans scalping football 

tickets (Id. 26:17-25). 

53. Despite being tasked with enforcing Plaintiff’s alleged ban on “canopy-

like structures”, Bodenschatz never asked Defendants to take down their canopies. 

Lauer Decl. ¶ 44. 

54. Bodenschatz admitted the 2015 football schedule distributed and 

bearing Defendants’ GOPSURV ads on the reverse side (including reference to the 
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domain <gopsurv.com> and Defendants’ phone number) was produced by 

Plaintiff’s Intercollegiate Athletics Department. Id. 52:20-

53:5 and 39:20-23. Identical football schedules bearing 

Defendants’ ads were produced by Plaintiff in 2011, 2013, 

2014, 2016, and 2017. Lauer Decl. ¶ 8(d), Ex. E. 

 

55. Bodenschatz acknowledged receiving a “fan zone map” from PSSP 

bearing a date of April 13, 2010, the fan zone map showing Defendants were a 

vendor or corporate partner at an upcoming Penn State football game in 2010. Id. 

79:21 – 80:4. Bodenschatz acknowledged he would “be aware of” the fan map, as 

would “everybody who works on game day.” Id. 81:2-5. These fan maps were 

distributed to Penn State for every home football game. Penn State later testified as 
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many as 60 to 100 employees at Penn State would see the fan maps each week. PSU 

Depo. 63:1-13. 

2. Direct Knowledge of Another Associate Athletic Directors. 

56. Dave Baker (“Baker”) is on the Penn State management team, a group 

of about 25 people who meet with Plaintiff’s Athletic Director every week. He has 

been employed by Penn State for 50 years. See deposition transcript of David Baker 

(“Baker Dep.”), attached hereto as Exhibit F, 9:3-7; 11:25-12:4.  

57. Like Mark Bodenshatz and Tom McGrath, Baker is an “associate 

athletic director.” Id. 9:19-20. 

58. Baker testified “the first time [he] ever met anybody at the goPSUrv 

operation” was in 2010 at the ORV lot. Id. 17:2-10.  

59. Baker testified that Penn State “made a provision” reserving “ten RVs 

in a lot in a specific area” for Defendants. Id. 22:18-21 (agreeing with Lauer that 

Penn State reserved about a dozen RV spaces for the exclusive use of GOPSURV at 

each home game in the ORV lot). He did this so Defendants’ customers could be 

parked together. Id. 23:9-17. He later testified it could have been “more than” ten 

spaces. Id. 26:3-4. He later explained these spaces were “in a nice location” and that 

“the staff of the [ORV] lot was aware of this arrangement and that it needed to be 

enforced.” Id. 63:15-19.  
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60. Baker was tasked with enforcing Penn State trademark violations in the 

ORV lot, including preventing the sale of unauthorized Penn State jerseys having 

Penn State logos on them. Id. 31:23 – 32:11. He later testified he was familiar with 

which entities had licenses to use Penn State trademarks and which did not, and that 

vendors using Penn State marks without a seal of Collegiate Licensing Corporation 

would be reported for trademark violations. Id. 32:24- 33:3. Baker testified he was 

tasked with asking companies advertising with signage on the ORV lot to take down 

the signage. Id. 41:5-14.  

61. Despite being tasked with enforcing Plaintiff’s trademark usage in the 

ORV lot, Baker never asked Defendants to take down their signage. Id. 42:19-22. 

62. Baker testified that he recognized photographs of Defendants’ vehicles 

stenciled with the GOPSURV name parked on campus at the Jordan Center, and that 

he would not have had any objection to GOPSURV being printed and used on the 

RVs. Id. 44:19 – 50:12.  

63. Baker indicated in writing he knew Keystone Alternatives was using 

the name GOPSURV, referring to Keystone Alternatives by the name GoPSUrv in 

an email dated May 12, 2017. Id. 70:24 – 71:8, and Ex. 8 (emphasis added).  

64. Baker testified that he knew Defendants operation went back to “2010, 

2011” and later that he became aware of Defendants “about that time, 2011, 2012, 

somewhere in that period.” Id. 76:5-18. 
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3. Knowledge of Maureen Riedel 

65. Maureen Riedel (“Ms. Reidel” or “Reidel”) was hired by Penn State in 

2004. She is Penn State’s licensing director. See deposition transcript of Maureen 

Riedel (“Riedel Dep.”) attached hereto as Exhibit G, 6:3-6. Prior to being hired she 

was the licensing administrator at Syracuse University. Id. 6:14-15.  

66. Ms. Riedel’s direct responsibilities are to “make sure” Penn State’s 

“marks are used properly on officially licensed merchandise.” Id. 7:4-7. 

67. Ms. Riedel testified that “back in 2011 the legal [department] started 

protecting domain names to a great degree including the use of PSU.” Id. 26:3-7. 

Despite this testimony, legal action was not taken against Defendants for registering 

<gopsurv.com> until 2019. (Judicial Notice.) 

68. Ms. Riedel testified she was not in charge of enforcing anything to do 

with domain names, saying “[d]omain names, I don’t know how that’s handled. 

That’s handled by our legal folks.” Id. 21:10-12. See also, id. 13:19-23. She also 

testified Penn State started protecting domain names in 2011. Id. 26:3-7 (“back in 

2011 legal started protecting domain names to a great degree, including use of 

PSU.”). She testified domain names are “not part of my position”). Id. 35:15-16. 

69. Although Associate Athletic Director McGrath later alleged Riedel was 

charged with ensuring Penn State’s marks are used properly, Riedel testified that: 
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(a) She would take any use of the word “sculpture” in a domain name to 

the legal department for potential trademark infringement of PSU 

because the word sculpture has the letters “p”, “s” and “u” in it. Id. 

18:21-19:16. 

(b) She might take the domain name “popsugar” to the legal department 

for potential trademark infringement of PSU for having the character 

string “psu.” Id. 20:2-14.  

(c) Ms. Riedel asserted that McGrath “came to me” about use of PSU in 

the Disputed Domain. Id. 23:2-25:14 and 38:19-22. 

(d) Ms. Riedel testified that her office number may have changed over the 

years but that she does “most of [her] work through her cell phone. Id. 

22:6-9. 

70. Riedel does not remember when she first learned of Defendants’ use of 

GOPSURV, saying “it is possible” it was 2012 or before. Id. 9:23-10:3.  

71. Riedel had personal knowledge that in 2015 Tom McGrath “was trying 

to figure out operationally what was going on in the lots around – you know, who 

was operating RVs in the lots.” Id. 11:7-14. 

4. Direct Knowledge of Iona Conlon 

72. Iona Conlon is Penn State’s Alumni relationship and stewardship 

coordinator. See deposition transcript of Iona Conlon (“Conlon Dep.”) attached 
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hereto as Exhibit H, 6:25-7:1. She is employed by Penn State. PSU Depo. Id. 49:13-

14. She has a professional profile at <psu.edu> put up by Penn State and made use 

of a psu.edu email. Conlon Depo. Id. 36:4-11 and 44:6-9. 

73. Ms. Conlon testified on April 14, 2021, that she had known ‘Mark 

Lauer and GoPSUrv” for approximately ten years. Id. 9:13-25. 

74. Ms. Conlon introduced herself to Defendants after she “saw Penn State 

things on his RV” (i.e., Penn State trademarks) working for Penn State at the 

fairgrounds. Id. 10:3-7. Lauer has testified this contact took place in early 2010. 

Lauer Decl. ¶ 33. An email referenced above from Ms. Conlon to Lauer is indeed 

dated 2010. 

75. Ms. Conlon testified her relationship with Lauer has been “friendly and 

cooperative” and that that Mark Lauer was easy to work with. Conlon Dep. 10:8-13. 

76. Ms. Conlon testified that, over the years, Defendants have repeatedly 

brought their RVs to Penn State events Ms. Conlon has organized and did so at Ms. 

Conlon’s invitation, including clay pigeon shoots at which events Penn State used 

Defendants’ RVs as scoring stations. Id. 10:18-21. The scoring stations in 

Defendants’ RVs were then manned by Penn State employees. Id. 11:9-11. 

77. Ms. Conlon’s supervisor at Penn State, Diana Hershey, would attend 

these clay shooting events. Id. 16:4-17. 
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78. During these events, Ms. Conlon encouraged Defendants to place 

marketing materials for GOPSURV outside on tables for marketing to participants 

of the events. Id. 10:22-25. See also, Lauer Decl. ¶ 38. The funds generated from 

these events would be used by Penn State to purchase uniforms for Penn State 

athletes. Lauer Dep. 11:14-20.  

79. In addition to allowing Defendants to place marketing materials at Penn 

State events on Penn State property, Ms. Conlon actively participated in marketing 

Defendants’ services as a Penn State employee, informing Defendants via her 

psu.edu email that she had distributed their business cards, that alumni were seeking 

to contact Defendants, and inviting Defendants to distribute marketing materials at 

upcoming Penn State events. Id. 72:5-11. 

80. In summer of 2013, advertisements for 

Defendants were included by Ms. Conlon in the Penn State 

Alumni Association newsletters, which newsletters were 

prepared by Ms. Conlon, a Penn State employee. Id. 12:1-

6. Lauer Decl. ¶ 38. The newsletters were sent to 

individuals, including some with psu.edu email addresses, 

hundreds of whom may have been Penn State employees. Lauer Dep. 51:23-25 and 

53:2-10. 
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81. Ms. Conlon allowed Defendants to park an RV at Penn State Alumni 

Association (PSAA) events “where people were walking into the event so they 

would see his RV.” Id. 16:24-17:5. At one of these events, Defendants were 

permitted to park their RV was “on campus.” Id. 17:7-13. She allowed this because 

“showing off the RV helped us because Mark was gracious enough to donate” to 

Penn State. Id. 

82. Defendants were asked by Ms. Conlon to donate free RV rentals “for a 

few years in a row.” Id. 17:14-16. In January of 2013, Ms. Conlon sent Defendants 

an email asking them to donate again “in the same spot as last year” (indicating 

Defendants had donated in 2012). Id. 33:2-9. 

83. Penn State acknowledged accepting free RV rental services donated by 

Defendants to fundraising events for Plaintiff twice in 2011 and twice in 2017. See 

Rule 30(b)(6) deposition of The Pennsylvania State University (“PSU Depo”) 

(Exhibit D hereto), 95:6-25 and 96:6-7. Penn States admits there could have been 

additional gifts in 2010. Id. 96:23-97. 

84. Ms. Conlon testified that, in addition to asking Lauer to donate free 

GOPSURV rentals to Penn State, Penn State also asked Lauer to arrange for guest 

speakers to speak at these events. Lauer chose former Penn State athletes associated 

with GOPSURV. Ms. Conlon testified she “was aware” of this association. Id. 

18:21-19:17. 
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85. In June of 2013, Ms. Conlon sent emails twice referring to Defendants 

as “GoPSUrv.” Id. 23:4-14. A reference to GoPSUrv was again included in the 2017 

PSAA newsletter. Id. 71:1-11.  

86. Ms. Conlon testified that coach James Franklin spoke at events where 

Defendants’ marketing materials were being distributed. Id. 72:14-21. 

87. Ms. Conlon informed Campus Security that Defendants’ RV was 

authorized to be on display on campus on April 7, 2017, as it had been the year 

before. Id. 77:21- 78:3. 

5. Admissions of Penn State’s Associate Athletic Director Tom McGrath. 
 
88. Thomas McGrath (“McGrath”) is the associate athletic director for 

business relations at Penn State and has been since 2014. See deposition transcript 

of Thomas McGrath (“McGrath Dep.”) attached hereto as Exhibit I, 9:2-7. 

89. McGrath testified that he does not know what his official job 

responsibilities are as listed in his job responsibilities worksheet (JRW) which he 

reviews each year, but that that he intuitively believes his job responsibilities 

involved business relations, marketing, productions services and sponsorship. Id. 

16:4-8.  

90. McGrath was not familiar with who was using the ORV lot before he 

was hired in April of 2014 and remained in the dark about who was using the ORV 

lot until April of 2015. Id. 20:7-15 
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91. McGrath testified inter alia that Intercollegiate Athletics Department is 

a part of Penn State. Id. 12:24-13:2. 

92. In an email from McGrath to Ms. Riedel dated April 23, 2015, McGrath 

refers to Defendants’ use of GOPSURV. Id. 35:2-3. 

93. McGrath testified that he did not write some of the sworn declaration 

he submitted in arbitration, but that some of it was written for him by someone at 

the General Counsel’s Office. McGrath Dep. 25:3-14. McGrath then admitted that 

his statement in his sworn declaration that PSSP only had an agreement with 

Defendants for sponsorship during the 2013-2014 football season was false. Id. 

25:16-27:17. 

94. McGrath testified that it is possible other individuals at Penn State 

before he was hired in 2014 may have given permission to Defendants to use the 

<gopsurv.com> domain name. Id. 28:18-29:5.  

95. When asked why he falsely represented in his testimony in arbitration 

that he had knowledge that no permission had been given by Penn State to 

Defendants to use the Disputed Domain – despite acknowledging in the deposition 

he did not have knowledge – McGrath simply responded, “I don’t have an answer.” 

Id. 29:22-25. 

96. McGrath submitted sworn testimony in the arbitration that: 

I am aware that Doug Nelson at PSSP received an unsolicited text message 
from Respondent approximately one to two months ago, followed by an e-
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mail from Respondent sent to another PSSP employee on July 12th, 2019.ꞏ 
In each of these communications, Respondent submitted an initial inquiry 
for advertising during 2019 football season.ꞏ Other than the initial text 
message and subsequent e-mail by Respondent expressing interest in 
pricing, I am not aware of any further communications, and no agreement 
has been discussed, negotiated or executed. 
 
McGrath Dep. 44:11-23. 

97. After attempting to evade the question repeatedly, McGrath finally 

admitted this sworn representation in his testimony in arbitration was false. Id. 

47:24-48:4. 

6. Admissions of Penn State’s in 30(b)(6) Deposition. 
 

98. Thomas McGrath, the associate athletic director for business relations, 

was also Plaintiff’s corporate designee for all topics in Defendants’ 30(b)(6) 

deposition of Penn State. See PSU Dep. (generally). 

99. During Plaintiff’s deposition, Plaintiff was shown historical 

screenshots of Plaintiff’s own website at <gopsusports.com>, including those below: 
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PSU Dep. 14:7 – 24:5.  

100. Penn State admitted it has not marked references to its own website 

goPSUsports nor gopsurv.com with any trademark identifiers, either the ® or ™ 

symbols. PSU Depo. 14:7–24:5. Plaintiff offered various contradictory explanations 

for this, including that references to URLs should not be marked with trademark 

indicators because they are “associated with a web page.” Id. 24:4. Penn State also 

testified it was not necessary to mark goPSUsports as a trademark because any 

person who has come to the website has already gotten there and knows what it is. 

Id. 23:5-7. When presented with evidence that Penn State is marking references to 

the domain name of their credit union PSECU with trademark identifiers, Penn State 

simply said testified that “some people use it [trademark identifiers], some people 

do not.” Id. 35:8-18. 
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101. Penn State admitted knowing other RV companies were also using 

variations of their trademarks to offer RV rental services but has not litigated against 

them, including Nittany RV. See id. 90:9-12 and 91:20-24.2 

102. Penn State admitted that it has never rented RVs. Id. 24:23-24:3. Penn 

State testified it does not rent vehicles either. Id. 27:1-3. Penn State testified it owns 

a trolley and some shuttles which are not rented as vehicles, but which Penn State 

uses to offer transportation services. Id. 33:6-17. 

103. Penn State repeatedly testified that it only came to know Defendants 

were using <gopsurv.com> in April of 2015. See Pl.’s Response to Defs.’ 

Interrogatory No. 8 attached hereto as Exhibit J.3 When presented with evidence 

showing internal Penn State emails referring to Defendants by the domain 

<gopsurv.com> beginning in 2010, Penn State simply represented that it had 

acquired this knowledge only in 2015 because this is when a single individual hired 

in 2014 (Tom McGrath, one of several assistant athletic directors) saw the 

Defendants in 2015. Id. 50:18-24. Penn State conducted no investigation in 

representing the 2015 date was accurate, despite basing both the lost arbitration and 

the current action entirely on this date. Plaintiff’s corporate designee reviewed no 

 
2 Lauer testified that he believed a member of Penn State’s Board of Trustees was a silent partner 
in his competitor Nittany RV, which competitor never faced litigation from Plaintiff for use of 
NITTANY. Lauer Dep. 109:4-11. 
 
3 Excerpts provided to eliminate reference to Confidential statements. 
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documents and spoke with nobody in making and maintaining this representation. 

PSU Dep. 50:25–15. Penn State then litigated this case for five years without 

correcting the representation that this 2015 date was accurate with the Court. 

(Judicial Notice.) The relevant portion of the transcript follows: 

Q. Then on what basis do you say that Penn State had knowledge only in 

2015 of the use of the URL? 

A. Because that is when it came to my attention, and I forwarded it to the 

appropriate individuals at Penn State. 

Q. So the investigation that you conducted to prepare for this deposition as 

to when Penn State had knowledge that goPSUrv.com was being used was 

looking at your own knowledge; is that right? 

MS. WHEATLEY: Objection; misstates testimony. As you are well aware, 

Steven, the relevant standard is when people at Penn State with 

responsibility for trademark infringement had knowledge. 

MR. RINEHART: I'm asking him what preparation he did to answer this 

question. 

BY MR. RINEHART: Q. Who else did you speak with? ꞏ Was it only your 

own personal knowledge? 

A. I reported it. And it was new to the people that I reported it to. 
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Q. So when you say that Penn State acquired knowledge in 2015 that 

defendants were using goPSUrv.com, your basis for that statement is that 

that’s because when -- that's when you learned about it? 

A. And that's when I referred it to the appropriate individuals at Penn State 

in licensing and then it went to general counsel for review. ꞏ Yes. 

Q. But you admit that there were other Penn State employees who knew 

about it before that time? 

MS. WHEATLEY: Objection; form and foundation. 

THE WITNESS: You have shared that an employee used it in 2010. 

BY MR. RINEHART: Q. You spoke with this employee, you said, in 

preparation for this deposition. 

A. Yes. 

Q. Were you aware that that employee had knowledge of goPSUrv.com 

before 2015? 

A. No.ꞏ It didn't come up. 

Q. Did you speak with anybody else or review any other documents in 

preparing to answer the question of when Penn State acquired knowledge 

of goPSUrv.com? 

A. No. 

Id. 
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104. Despite representing that Penn State became aware of Defendant’s use 

of GOPSURV only in 2015, McGrath testified for Penn State that he was aware of 

Defendants’ RVs bearing GOPSURV stenciling being parked on campus in front of 

the Bryce Jordan Center “going back several years before” 2015. Id. 99:8-13.  

105. Penn State’s corporate designee, McGrath, refused to answer, after 

being asked 26 times, whether Penn State employees had made social media postings 

about GOPSURV on social media pages of the Penn State Alumni Association York 

Chapter years before (despite this being a topic for which McGrath was designated 

to respond). Id. 76:22-85:7.  

106. McGrath, acting for Penn State, repeatedly refused to answer the 

question of whether a business called PSU Home Inspections was committing 

trademark infringement, despite offering a service which Penn State did not. Id. 

111:12-114:5. Later, Penn State testified any use of PSU for any service is 

objectionable, no matter how PSU is being used. Id. 114:12-15. 

107. McGrath repeatedly admitted undertaking no effort to investigate topics 

in the 30(b)(6) deposition notice for which he was appointed Penn State’s corporate 

designee, depriving Defendants of valuable information in this case in discovery. 

See, e.g., id. 94:15-24. 

// 

// 
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Knowledge of Coach Franklin and Athletic Department 

108. On July 19, 2021, Defendants deposed Chris Longo (“Longo”) with 

Athletes First following authorization to do by the Court (Doc. 99). See transcript of 

Chris Longo deposition (“Longo Dep.”), attached hereto as Exhibit K, Ex. D (the 

“Text Message Chain”), 31:15 (Jul. 29, 2021). 

109. Longo was an employee of Athletes First – the sports agency of Coach 

James Franklin – who communicated on behalf of Franklin with Defendants,4 who 

admits he was an agent of Franklin. Id. 94:2-5 (Longo admits he told Defendants he 

was acting for Franklin).  

110. In the 97-page Text Message Chain between Longo and Defendants, 

covering a six-month period of time in early-2017, Longo expressly represented that 

both James Franklin and the AD [Athletic Director of Penn State Sandy Barbour] 

knew of, and/or authorized, Defendants to distribute a voucher bearing the Disputed 

Domain <gopsurv.com> at official Penn State events on campus as compensation 

 
4 With respect to what position of employment Longo had at Athletes First when communicating 
with Defendants, Longo contradicted himself repeatedly in an attempt to trivialize his position of 
authority with Athletes First during the period of his communications with Defendants. Cf. 
Longo Dep. 14:3-18 (in which Longo affirms he is a “marketing manager” and confirms that his 
social media pages say he has been so since 2016); id. 7:18-21 (Longo says he interned for 
Athletes First in 2015 or 2016). See id. 98:7-10 (Longo represents he doesn’t know if he was an 
intern in 2017). But see id. 64:6-8 (Longo claims he was an intern in 2017). See also id., Ex. A 
(showing that Longo was not an intern, but a “marketing associate” from October 2016 to May 
2018). 
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for RV rentals provided to Franklin without charge (and/or to be provided without 

charge to Franklin, for professional purposes). Id. 83:2-85:14. 

111. Longo identified the voucher he claimed Franklin authorized 

Defendants to distribute at official Penn State events. Longo Dep. 56:7-21. This 

voucher/flyer bears the Disputed Domain <gopsurv.com> and an endorsement 

referencing PSU. 

112. Longo represented in Text Message Chain that Defendants were 

authorized by Franklin and Barbour to distribute the following voucher at official 

Penn State athletic events as consideration for free RV services of Defendants to 

Franklin.5  Id. 83:2-85:14. 

113. Penn State later testified it does not know if James Franklin gave 

authorization to defendants to distribute this flyer. PSU Depo. 44:12-15. 

 
5 This voucher was authorized with the wording shown changed from “OFFICIAL PSU RV 
RENTAL & TAILGATINGS” to “OFFICIAL PSU RV RENTAL OF COACH FRANKLIN.” 
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114. In the text messages with Defendants, Longo also attempts to arrange 

RV accommodations for Franklin at away Penn State football games, including the 

Maryland game in 2017.6 Id. 41:24-44:8. 

115. Defendants were unable to depose James Franklin directly on this 

matter, but it is undisputed that Longo was acting with actual authority of Franklin. 

Id. 94:2-5. This Court was very careful to hold in its decision reviewing de novo 

Magistrate Saporito’s denial of Defendants’ Motion to Compel Testimony of James 

Franklin that Longo was acting as an agent of Franklin (Doc. 161 at 9 and 12.) 

116. Longo admits telling Defendants the AD [Athletic Director Sandy 

Barbour] had authorized Defendants to distribute the voucher, but says he was doing 

so at the instruction of his supervisor. Id. 84:6-11. 

117. Longo also admitted telling Defendants that Franklin would do a 

promotional video for Defendants. Id. 87:9-22. 

118. Thereafter, Defendants distributed the vouchers at numerous official 

Penn State events without objection from Penn State. Lauer Decl. ¶ 47. 

119. In communicating with Longo, Defendants reasonably believed they 

were communicating with Franklin as Longo repeatedly represented, he was acting 

for, and communicating with, Franklin in the Text Message Chain – and that he had 

 
6 Longo testified that he does not know why he requested that Defendants drive an RV to the 
Maryland football game for Franklin in 2017. Id. 41:24 – 43:16. 
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authority to be doing so. Defendants also reasonably believed Franklin had authority 

to act for Penn State and that Longo was acting for Athletic Director Sandy Barbour 

and Penn State, as Longo represented that she had authorized the voucher. Lauer 

Decl. ¶ 47. See Lauer Dep. 166:2-9. 

120. Emails sent in 2017 among Athletes First employees, originating with 

Longo, contain reference to a request from Franklin that Athletes First arrange RV 

services with Defendant (calling Defendant by the name “gopsurv”). Cf. Longo Dep. 

20:17-18 (Longo admits that the Athletes First email of January 23, 2017, shows 

requests from “coaching clients” and this list includes a request from Franklin that 

gopsurv.com be contacted). Cf. 21:20-23 (Longo doesn’t recall if Franklin made this 

request). Id. 23:11-13 (Longo recalls reaching out to GoPSUrv.com for Franklin 

about the request in January of 2017). 

121. Longo admits he was arranging RV services for Franklin as part of 

Franklin’s professional needs and that Longo wouldn’t have been charged with 

tending to personal errands for Franklin, supporting the assertion of Defendants that 

Franklin’s purpose in seeking Defendants’ services was professional. Id. 48:11-

49:16 and 51:13 – 52:11. 

122. Longo confirmed representing that he would try and send Franklin by 

Defendants’ RV in April of 2017. Longo Dep. 61:9-11. Franklin did come by 

Defendants’ RV, as Longo said he would, and was photographed and videotaped 
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signing his name with the trademarked catch phrase of Penn State University, “We 

Are”. The photographs shown below were used as evidence in the Logo deposition:  

  

Long Dep., Exs. G - H (showing Franklin signing not just his own name, but 

Penn State’s moto on Defendants’ RV). See also, Lauer Decl. ¶ 49, Ex. X.). 

123. In reliance on Athlete’s First representations, and those of Franklin, that 

Defendants could distribute the voucher and had permission to do so from Penn 

State, Defendants gave free RV rental services to James Franklin in 2017. Lauer also 

had many phone calls with Franklin’s wife. Lauer Decl. ¶ 48. See also, Lauer Dep. 

162:17-163:13. 

Knowledge of Penn State through Its Agent PSSP 

124. In the UDRP decision, the deciding judge found PSSP is an agent of 

Penn State and stated the following: 

The Panel therefore accepts the principal submission of the Respondent 
that the Complainant by its conduct, including via the agency of PSSP, 
authorized the Respondent to offer its services at PSU athletic events using 
the domain name that incorporates the Complainant’s PSU trademark and 
acquiesced in the Respondent doing so. 
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Arbitrative Dec. 15. 
 

125. Penn States Associate Athletic Director Mark Bodenschatz admitted in 

his deposition that PSSP was officed on campus in the White Building and may have 

been using Penn State phone lines to communicate with Defendants. Bodenschatz 

Dep. 76:14-23. Bodenschatz calls PSSP a part of Intercollegiate Athletics and 

“contracted extension of our staff.” Id. 77:7-10. 

126. Dave Baker testified that sponsors such as Defendants, who parked RVs 

on campus with permission of PSSP, were “affiliated with Penn State Athletics.” 

Baker Dep. 44:19-25. 

127. Maureen Riedel, Penn State’s trademark licensing director, testified 

that PSSP is in the Athletic Department and “part of athletics.” Riedel Dep. 30:15-

19. Maureen Riedel testified that PSSP would ask her before letting Penn State 

sponsors use Penn State marks. Id. 31:7-14. 

128. Plaintiff tendered a letter dated May 12, 2017, in arbitration from the 

Assistant Athletics Director of Business Relations Thomas McGrath which was sent 

to Defendants in 2017 and which is attached to Lauer’s declaration. Lauer Decl.¶ 52, 

Ex. I. In that letter, McGrath, having identified the University policies on this matter, 

said that the Plaintiff’s trademark could only be used with a grant of specific rights 

“by the University or its licensed designee Penn State Sports Properties.” See also, 

Arbitrative Dec. at 12. 
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129. The Arbitrative Decision expressed concern about how Penn State 

could represent that PSSP was not an agent of the university, saying, “Indeed, it is 

difficult to see how the Complainant could submit to the Panel that ‘PSSP is not an 

affiliate or agent of Complainant’ when its own policies say that it is the University’s 

‘licensed designee.’” Arbitrative Dec. at 13. 

130. Tom McGrath testified that Penn State allowed PSSP employees to use 

psu.edu email addresses and admitted that anyone receiving an email from a PSSP 

employee using a psu.edu email address would assume that PSSP employee was an 

employee of Penn State. McGrath Dep. 64:6-25 and 65:2-7.  

131. Tim Bordner, an employee with PSSP, testified in his deposition that 

“obviously, we’re [PSSP] kind of working for them [Penn State].” See deposition 

transcript of Timothy Bordner attached hereto as Exhibit L (“Bordner Dep.”) 25:5. 

He also testified that PSSP needed Penn State’s permission before allowing 

Defendants to set up displays. Id. 25:8-11. 

132. PSSP signed contracts with Defendants, representing knowledge by 

Penn State of Defendants and their activities, beginning in 2010 and running through 

2017. Lauer Decl. ¶¶ 7 – 8(b). 

133. PSSP was given copies each year of marketing materials Defendants 

would be distributing at the ORV lot bearing reference to GOPSURV and approved 

of them. Lauer Dep. 195:19-196:17 and 201:4-12. 
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134. Additionally, PSSP sent Defendants mail beginning in 2010 further 

evidencing knowledge of Defendants’ use of <gospurv.com>, as manifest by the 

example from 2011 below. 

Lauer Decl. ¶ 27, Ex. L. 

135. Penn State met, and meets with, PSSP once per week and Tom McGrath 

is in “consistent communication” with PSSP via texts, emails, phone calls and in 

person meetings. PSU Dep. 50:18-51:7. 

136. Penn State told PSSP in 2019 “not to do business with GOPSURV.” 

PSU Dep. 52:18-21. McGrath, acting for Penn State, instructed PSSP on July 16, 

2019 to, “Please have Tim hold up on any contact [between PSSP and Defendant 

GOPSURV].” PSU Dep. 51:25-54:6. McGrath testified he would expect PSSP to 

obey his “orders” (evidencing the control and agency relationship of PSSP to Penn 

State). Id. 59:25-60:7.  

Extensive Third-Party Use and Descriptiveness 
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137. Dave Baker testified that other companies renting RVs to Penn State 

fans at the ORV lot were advertising using the domain <gorving.com>, which also 

incorporates the “go” prefix in the domain, as does <gopsurv.com> and 

<gopsusports.com>. Baker Dep. 24:10-22. 

138. Maureen Riedel testified she is aware that Plymouth State University is 

also using the trademark PSU, but that this use is non-infringing because of a 

coexistence agreement. Riedel Dep. 18:11-15. 

139. Numerous other businesses are using PSU to describe goods sold to 

PSU fans, and registered with the Pennsylvania Secretary of State, against whom 

Plaintiff has not taken action, including PSU Clothing Outlet, PSU Buffet, PSU 

Homes, PSU Furniture, and PSU Paint. PSU Dep. 106:8-107:14. 

140. When presented with evidence that there are 436 domain names 

registered by other parties incorporating the character string “gopsu”, Ms. Riedel did 

not have an opinion on whether she should take action on those domains and stated 

she doesn’t “handle the domain names for the institution.” She testified that the 

person at Penn State in charge of domain name infringement retired and she 

presumes somebody at legal is dealing with it. Riedel Dep. 22:22-26:15. 

Plaintiff’s Failure to Mark and Register GOPSUSPORTS 

141. Plaintiff possesses no registered trademark in the expression 

GOPSUSPORTS, nor has Plaintiff asserted such a registered trademark. Plaintiff has 
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never attempted to register GOPSUSPORTS.COM nor GOPSUSPORTS as a 

trademark. Rinehart Decl. ¶ 10. 

142. Plaintiff does not even own the domain name <gopsusports.com>, 

which is owned and run by Sidearm Sports, a third-party independently contracted 

by Penn State. See Riedel Depo. 20:20-23. 

143. Although asserting Penn State requires that its marks be designated 

with “an R symbol” or TM symbol because they are “identifier[s] that the university 

has rights to a particular trademark”, Maureen Riedel admitted that she is not sure if 

the TM symbol or R symbol should be used on references to goPSUsports.com. 

Riedel Dep. 31:24-32:7; 34:19-35:16. 

Plaintiff’s Damages 

144. Bodenschatz testified that Defendants were, in fact, benefiting Penn 

State by “providing a service to our clients that they could not get easily elsewhere.” 

Bodenschatz Depo. 47:17-22. Lauer testified that he was paying $60 - $300 per night 

per RV to Penn State for spaces at the ORV lot. Lauer Dep. 103:2-11.  

145. McGrath testified that Penn State does not offer RV rental services. 

PSU Dep. 33:6-17. 

146. Defendants paid nearly $200,000 to Penn State over a ten-year period 

from revenues generated using GOPSURV, including parking fees, Athletic 

sponsorships, and donations. Lauer Decl. ¶ 46. 
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147. Ms. Conlon testified that “showing off the [Defendants’] RV” on 

campus was allowed at fundraising events and that this “helped us because Mark 

was gracious enough to donate” to Penn State. Conlon Dep. 17:7-13. 

148. There has not been confusion between Penn State and Defendants. 

Nobody has ever asked Defendants if they work for Penn State, are part of Penn 

State, have a contract with Penn State, or are sponsored by Penn State. Lauer Dep. 

202:5-203:2. When questioned in its 30(b)(6), Penn State could not identify any 

instances of actual confusion. PSU Dep. 102:16-103:3. Hearsay testimony was 

offered that some customers felt those who stayed regularly at the ORV lot were 

better behaved than “one-time participants”, but this has nothing to do with the 

marks or Defendants’ individual use of PSU. 

 

DATED AND SIGNED this 14th day of April 2023. 

      /s/ Steven Rinehart    
Steven Rinehart (Pro Hac Vice) 
VESTED LAW, LLP 
311 S. State Street, Suite 450 
Salt Lake City, UT 84111 
Telephone: (888) 941-9933 
Mobile: (801) 347-5173 
Email: steve@websiteattorneys.com  

 
Jeremy A. Donham (206980) 
DONHAM LAW 
315 High Street 
Morgantown, WV 26505 
Tel: 717-881-7855 
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Email: j.donham@donhamlaw.com 
 
Charles J. Hobbs (209321) 
THE HOBBS LAW FIRM 
256 E. Market Street 
York, PA 17403 
Tel: 717-793-2398 
Email: chobbs@thehobbslawfirm.com 
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I. RELEVANT PROCEDURAL HISTORY AND INTRODUCTION 

Plaintiff filed the present action asserting claims under the 

Anticybersquatting Consumer Protection Act (ACPA) and Lanham Act against 

Defendants. Plaintiff’s Complaint broadly alleges that Defendants have infringed 

Plaintiff’s rights in the trademark “PSU” by registering and using the domain name 

<gopsurv.com> (the “Disputed Domain”) and through the use of the corresponding 

tradename GOPSURV. Plaintiff asserts that Defendants’ use of the character string 

“PSU” within the Disputed Domain was never “approved by” Plaintiff. Cmpl. ¶ 73. 

Defendants have averred inter alia that the PSU expression is merely being used to 

describe Defendant’s services under descriptiveness analysis, as Defendants offer 

RV rental services at PSU home football games.1  

Critically, Plaintiff has had actual knowledge of Defendants’ use of the 

domain name <gopsurv.com> since 2010; allowed Defendant to sponsor PSU 

sports since 2010; accepted money and consideration from Defendants for 

sponsorship; and allowed Defendants to market themselves on campus and at 

official PSU sporting events. Plaintiff’s head football coach James Franklin has 

rented RVs from Defendants during home football games and PSU’s former head 

football coach, Joe Paterno, also visited Defendants’ tailing gating parties held on 

 
1 Penn State’s home football stadium is constructed adjacent to a forested RV parking lot in 
which Penn State has traditionally rented spaces to fans of Penn State wishing to camp near the 
stadium. 
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Plaintiff’s ORV lot. As such, to the extent the domain name infringes any 

trademark right of Plaintiff, Plaintiff has acquiesced to Defendants’ use of PSU, 

and Plaintiff’s claims are barred in their entirety by laches. Plaintiff has no 

registered trademark for GOPSUSPORTS, but merely for PSU alone, and Plaintiff 

has never marked any reference to GOPSUSPORTS with trademark indicators (® 

or ™). The evidence of Plaintiff’s knowledge of Defendants’ use is so extensive, 

and Plaintiff’s actions so obviously barred by laches, descriptiveness, and 

acquiescence – as held previously in arbitration – that Defendants are entitled to a 

finding a reverse domain name hijacking in this matter and associated damages.  

Plaintiff previously arbitrated its claims against Defendants and lost on the 

basis of acquiescence before the National Arbitration Forum (NAF), commencing 

this action within several months after this loss.  

II. STATEMENT OF MATERIAL FACTS 

Plaintiff incorporates by reference its Statement of Undisputed Material 

Facts (“DSOF”) which is submitted contemporaneously with its Motion for 

Summary Judgment and this Brief in Support of said Motion. 

III.   STATEMENT OF QUESTIONS INVOLVED 

A. Whether Plaintiff’s claims are barred by laches as a result of Plaintiff’s 

direct knowledge of Defendants’ actions from 2010 as well as imputed knowledge 

of its agents. 
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Suggested response: YES 

B. Whether Plaintiff’s claims are barred by acquiescence. 

Suggested response: YES 

C. Whether Defendants’ use of GOPSURV is merely descriptive. 

Suggested response: YES 

D. Whether Defendants’ use of GOPSURV is fair under nominative fair use. 

Suggested response: YES 

E. Whether the domain name <gopsurv.com> is confusingly similar to PSU. 

Suggested response: No 

F. Whether Defendants are using the character string PSU to offer services 

unrelated to those services which Plaintiff offers. As such, Plaintiff has no 

damages. 

Suggested response: YES 

G. Whether Defendants are protected by the Safe Harbor Provisions of ACPA, 

as Defendants did not register and use the domain <gopsurv.com> in bad faith. 

Suggested response: YES 

H. Whether Defendants are not liable for willful trademark infringement 

because inter alia the Uniform Domain-Name Dispute-Resolution Policy 

(“UDRP”) decision creates a reasonable belief on the part of Defendants that use of 

<gopsurv.com> is lawful. 
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Suggested response: YES 

I. Whether Mark Lauer is personally liable as a Defendant.  

Suggested response: NO 
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IV. STANDARD OF LAW 

Under Rule 56, summary judgment is proper “if the pleadings, depositions, 

answers to interrogatories, and admissions on file, together with the affidavits, if 

any, show that there is no genuine issue as to any material fact and that the moving 

party is entitled to a judgment as a matter of law.” Additionally, under Rule 

56(c)(1), a party disputing a fact “must support the assertion” by “citing to 

particular parts of materials in the record, including depositions, documents, ... 

affidavits or declarations,” or by “showing that the materials cited do not establish 

the absence ... of a genuine dispute.”  

V. ARGUMENT 

A. PLAINTIFF’S CLAIMS ARE BARRED BY LACHES AS A RESULT 
OF PLAINTIFF’S DIRECT KNOWLEDGE OF DEFENDANTS’ 
ACTIONS FROM 2010 AS WELL AS IMPUTED KNOWLEDGE OF 
ITS AGENTS. 

 
1. Laches Generally. 

Laches consists of two elements: (1) inexcusable delay in instituting suit, 

and (2) prejudice resulting to the defendant from such delay. University of 

Pittsburgh v. Champion Products, Inc., 686 F.2d 1040, 1044 (3d Cir. 1982), cert. 

denied 459 U.S. 1087 (1982); Gruca v. United States Steel Corp., 495 F.2d 1252, 

1258 (3d Cir. 1974). Laches “in effect works an equitable estoppel barring all 

relief…” Champion Products Inc., supra, at 1044. 
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Penn State had actual knowledge of Defendants use of GOPSURV in 2010 

and constructive notice of Defendants’ use through the domain registration and 

various other records. 

“Laches is a good defense if plaintiff’s long failure to exercise its legal rights 

has caused defendant to rely to its detriment by building up a valuable business 

around the trademark.” Commerce Nat’l Ins. Servs., Inc. v. Commerce Ins. Agency, 

Inc., 995 F. Supp. 490, 503 (D.N.J. 1998). 

2. Laches Period in Pennsylvania. 

In Guardian Life, the Court held that the applicable statute of limitations in a 

trademark infringement case in Pennsylvania is the two-year limit in 42 Pa. C.S.A. 

§ 5524(7). Guardian Life Insurance Co. v. American Guardian Life Assurance, 

943 F. Supp. 509, 518-519 (E.D. Pa. 1996). This Court previously held the laches 

period is six years (Doc. 28); however, even if a different statute with a length 

longer than two years applied, it would not help Penn State because it has known 

since 2010 of the use of GOPSURV by Defendants.  

Laches bars Plaintiff’s claims in the present action because: (1) Plaintiff 

inexcusably delayed instituting its claims, and (2) Defendants have been prejudiced 

by Plaintiff’s delay. See University of Pittsburgh v. Champion Prods. Inc., 686 

F.2d 1040, 1044 (3d Cir. 1982). “The accused trademark infringer was prejudiced 

by the trademark registrant’s delay in filing suit warranting the application of 
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laches because “in reliance upon [the trademark registrant’s] inaction, [the accused 

trademark infringer] has conducted and promoted its business and established good 

will under the name.” Id. at 503-04.  

Before Penn State filed this action, Defendants spent almost ten years – and 

now over thirteen (13) years – building valuable services, business, and goodwill 

around the GOPSURV name. Penn State never sought preliminary injunctive relief 

in this case. Penn State did not file suit claiming infringement of its trademarks or 

cybersquatting until November 27, 2019, in what Defendants believe is a 

retaliatory action before this Court after losing in arbitration.  

3. Direct Knowledge by PSU of Defendants’ Use of the Disputed 
Domain. 

 
Evidence that Plaintiff had actual knowledge of Defendants’ activities many 

years before filing the present action in November of 2019 is incontrovertible – as 

is evidence that Plaintiff took affirmative actions leading Defendants to reasonably 

believe their use of GOPSURV was explicitly and implicitly authorized. These 

facts apply in both laches and acquiescence analyses: 

1. Plaintiff had constructive notice the Disputed Domain was registered in 

2010 from public registration records and Defendants’ website and social 

media accounts. Plaintiff admits expressly that it started enforcing the 

PSU trademark in domain names in 2011. DSOF ¶¶ 8-9, 11 and 68. 
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2. Plaintiff had actual knowledge of Defendants’ use of up to 20 RVs at 

each home football game on Plaintiff’s property. Defendants RVs, 

signage, tables, tents and canopies were all marked with Defendants’ 

tradename and domain name <gopsurv.com> at every home football 

game from early 2010 through 2017 or 2018. DSOF ¶¶ 30 and 43. 

3. Plaintiff specifically reserved space for Defendants in the ORV lot at 

each home football game. Multiple associate athletic directors have 

admitted having this knowledge before 2012, including the directors 

charged with enforcing Penn State intellectual property policies. DSOF 

¶¶ 13 and 60. 

4. Beginning in 2010, Plaintiff expressly permitted Defendants to set up 

displays bearing reference to GOPSURV.com on campus directly in front 

of Beaver Stadium, and collected money from Defendants for authorizing 

these displays. These displays were set up most years from 2010 to 2017. 

DSOF ¶ 25 and 30.  

5. Plaintiff’s own photography team instructed the Penn State mascot to 

enter Defendants’ RV for a marketing photo, which Plaintiff then gave to 

Defendants for marketing purposes in 2010. DSOF ¶¶ 11 and 12. 

6. Plaintiff asked Defendants repeatedly to donate at Plaintiff’s fundraising 

events and to arrange speakers at these events. The speakers wore 
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clothing embroidered with Defendants’ tradename. Plaintiff used 

Defendants RVs as scoring stations at fundraising events and manned 

them with Penn State employees. Senior Penn State employees attended. 

DSOF ¶¶ 36, 40, 77 and 85. 

7. Penn State ran advertisements for Defendants in newsletters identifying 

Defendants as GOPSURV from 2010 - 2016, and authorized Defendants 

to distribute marketing materials at fundraising events on campus. 

Plaintiff actually participated in Defendants’ marketing efforts, 

distributing Defendants’ business card and emailing and communicating 

to Defendants the name of prospective customers. DSOF ¶¶ 79-82. 

8. Defendants distributed tens of thousands of business cards each year at 

the ORV lot. DSOF ¶ 39. 

9. Plaintiff’s relationship and stewardship coordinator informed Campus 

Security that Defendants’ displays bearing the GOPSURV tradename 

were authorized on campus. DSOF ¶ 88. 

10. Plaintiff’s relationship and stewardship coordinator became aware of 

Defendants’ business in 2010. She exchanged emails in 2010 with 

Defendants recognizing them by the name GOPSURV. DSOF ¶¶ 35, 74 

and 86. 
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11. Penn State’s Ticketing Department sold parking passes to Defendants 

every year from 2010 – 2017. DSOF ¶ 23. 

12.  Plaintiff’s Risk Management Department received insurance certificates 

from Defendants every year from 2010 – 2017 naming Penn State as the 

certificate holder, and testified Defendants would not have been able to 

set up displays without receipt of these certificates. DSOF ¶¶ 27-31 and 

132.  

13. Penn State’s head football coach Joe Paterno attended tailgating parties 

of Defendants at the ORV lot in 2010 and 2011. DSOF ¶ 13. 

14. The College of Agricultural Science accepted donations from Defendants 

in 2013, putting the name GOPSURV.com on the donation forms. An 

attorney at an outside law firm representing Penn State signed these 

forms. DSOF ¶ 37. 

15. Plaintiff’s associate athletic director, Mark Bodenschatz, admitted 

knowing of Defendants and their activities before 2012. DSOF ¶ 51. 

16. Plaintiff’s associate athletic director, David Baker, admitted knowing of 

Defendants’ activities in 2010. Despite being tasked with enforcing 

Plaintiff’s ban on signage, he never enforced the ban against Defendants. 

DSOF ¶ 59. 
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17. Plaintiff admitted it produced football schedules with Defendants domain 

name <gopsurv.com> printed on them from 2011 to 2017. DSOF ¶ 55. 

18. Plaintiff received fan zone maps from PSSP before home football game 

showing Defendants’ business listed as sponsor. DSOF ¶ 56. 

19. Plaintiff’s head football coach James Franklin authorized Defendants to 

distribute a voucher at official Penn State events inside Beaver Stadium 

in 2017 informing Penn State donors that Defendant Keystone 

Alternatives was the “Official PSU RV Rental of Coach James Franklin.” 

DSOF ¶¶ 110-124. 

20. Plaintiff’s head football coach James Franklin represented that Sandy 

Barbour, the Athletic Director of Penn State, had authorized distribution 

of these vouchers. DSOF ¶ 117. 

21. Plaintiff’s head football coach James Franklin used Defendants’ RV 

services in 2017. DSOF ¶¶ 13 and 124. 

22. Plaintiff’s head football coach James Franklin attempted to use 

Defendants’ RV services at away football games of Penn State. DSOF ¶ 

122. 

23. Plaintiff’s head football coach James Franklin visited Defendants’ RV on 

Penn State property in 2017 and endorsed the RVs with a variation of a 

Penn State trademark. DSOF ¶ 123. 
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24. Penn State admitted PSSP is effectively an agent of Penn State. DSOF ¶¶ 

125-137. 

25. Plaintiff’s agent PSSP signed Marketing and Sponsorship Agreements 

with Defendants for seven years beginning in 2010. DSOF ¶¶ 24 and 26. 

26. Plaintiff admitted benefitting from Defendants’ business activities. DSOF 

145. 

a. Actual, Apparent, Implied and Ratified Authority of Longo 
to Act for PSU. 
 

Head football coach James Frank, acting vis-à-vis Athletes First (who 

represented James Franklin2), authorized distribution of a voucher at official Penn 

State events bearing the domain name <gopsurv.com>. Franklin’s agent Chris 

Longo was acting with actual authority of Franklin (as Athletes First was actually 

Franklin’s sports agent). DSOF ¶ 110. In representing that Sandy Barbour knew of 

and had authorized Defendants’ RV services at official Penn State events (DSOF ¶ 

112), Athletes First was making a representation about Penn State and acting 

without actual authority from Penn State by Longo’s own admission (Id. 99:13-

22), though Athletes First was acting with apparent authority – and potentially also 

implicit or ratified authority of Plaintiff. 

 

 
2 Longo Depo. 20:6-16, 58:21-24, and 52:2-5. 
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There is more evidence than Longo’s numerous representations in the Text 

Message Chain that Franklin and Penn State implicitly or actually authorized, or 

ratified, Longo’s representations, as the following facts are uncontroverted: (a) 

Franklin did in fact use the RV services of Defendants which Longo arranged for 

him in 2017 (DSOF ¶ 124); (b) Franklin did, in fact, visit Defendants’ RV at a 

tailgating party on Penn State property which Longo said he would ask Franklin to 

attend, and at which, Franklin signed the ceiling of Defendants’ RV with Plaintiff’s 

trademarks as manifest by photographic and videographic evidence (DSOF ¶ 123); 

(c) sworn testimony that Defendant did distribute the vouchers at numerous Penn 

State events on campus without objection from Plaintiff (DSOF ¶ 124); and (d) that 

Franklin’s wife did, in fact, contact Defendants telephonically and via text message 

after Longo claimed he would instruct her to (id.). See also, Longo Dep. Exs. D, G, 

H and I, and Longo Depo. 4:4, 31:17 – 32:6, 39:5-8, and 65:20 – 68:21. See also 

Docs. 82-1, 73-1 and 73-2. See also, DSOF ¶¶ 110-124. 

It can be logically deduced, therefore, that Longo’s communications with 

Defendants were being relayed to Franklin, and Franklin’s communications to 
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Defendants, and the representations in the Text Message Chain are largely accurate 

despite being disavowed years later by Longo in his deposition testimony. 

4. Prejudice to Defendants. 

Defendants have paid almost $200,000 to Penn State over a ten-year period 

from revenues generating using GOPSURV, including parking fees, Athletic 

sponsorships, and donations. DSOF ¶ 44. Penn State itself testified that it 

benefitted from Defendants’ operation. DSOF ¶ 145.  

Defendants had additional expenditures running and maintaining their 

business, including paying for RV maintenance and website upkeep. After 

Defendants began using the website at <gopsurv.com>, Defendants purchased 

numerous RVs to rent at Penn State football games and paid hundreds of dollars to 

have one stenciled with advertisements referencing GOPSURV. DSOF ¶ 45. Lauer 

purchased about four RVs in 2011 – 2012. DSOF ¶ 48. 

5. Previous Findings in Arbitration. 

As covered in the undisputed facts above, Plaintiff’s claims were previously 

litigated by Plaintiff against Defendants in arbitration before the National 

Arbitration Forum (NAF) in the summer of 2019. DSOF ¶ 3. In a decision dated 

July 29, 2019, the Arbitrative Decision denied all of Penn State’s claims on the 

basis of the equitable doctrine of acquiescence. Arbitrative Dec. at 13. DSOF ¶ 

125.  
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B. PLAINTIFF’S CLAIMS ARE BARRED BY ACQUIESCENCE.  
 

The doctrine of acquiescence applies when the trademark owner, by 

affirmative word or deed, conveys its implied consent to another. First Keystone 

Fed. Sav. Bank v. First Keystone Mortgage Co., 923 F.Supp. 693, 701 (E.D.Pa. 

1996); Pappan Enters. v. Hardee’s Food Sys., 143 F.3d 800, 804 (3rd Cir. 1998). 

Acquiescence differs from laches in that, inter alia, these affirmative actions of 

Plaintiff implicitly authorizing Defendants’ actions bar Plaintiff’s claims. 

The facts recited immediately above are sufficient to rule summarily in 

Defendants’ favor on acquiescence. DSOF ¶¶ 1-149. 

C. PLAINTIFF’S CLAIMS ARE BARRED BY FAIR USE DEFENSES.  
 

1. Descriptiveness Generally of the Disputed Domain. 

The Lanham Act recognizes that an incontestable mark may be used by 

others where the use is “a use, otherwise than as a mark ... of a term or device 

which is descriptive of and used fairly and in good faith only to describe the 

services of such party...” 15 U.S.C. § 1115(b)(4). Summary judgment has been 

granted on the basis of this fair use defense in trademark cases. See, e.g. Int'l Stamp 

Art, Inc. v. United States Postal Serv., 456 F.3d 1270, 19 Fla. L. Weekly Fed. C 

808 (11th Cir. 2006); Thoroughbred Legends, LLC v. Walt Disney Co., No. 1:07-

CV-1275-BBM, 2008 U.S. Dist. LEXIS 19960, at *29 (N.D. Ga. Feb. 12, 2008); 
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Packman v. Chi. Tribune Co., 267 F.3d 628, 632 (7th Cir. 2001); New Kids on the 

Block v. News Am. Publ’g, Inc., 971 F.2d 302, 304 (9th Cir. 1992). 

In order to establish the affirmative defense of fair use, a defendant must 

prove that its use of trademarked language or imagery is (1) other than as a mark, 

(2) in a descriptive sense, and (3) in good faith. Int'l Stamp Art, Inc. v. United 

States Postal Serv., 456 F.3d at 1274.3 

The pertinent question is whether the use of the trademarked language is 

meant to identify the source of the product. Clinical Nutrition Ctrs., Inc. v. Mayo 

Found. for Med. Educ. & Research, 135 F. Supp. 3d 1267, 1276 (N.D. Ga. 2013). 

In Clinical Nutrition, the court found that the defendants used the phrases at-issue 

in a non-trademarked sense due to other measures that defendants took, which, 

when taken together appeared “otherwise than as a mark.” 135 F. Supp. 3d at 1277. 

Similarly, in Int’l Stamp, the court found that the Postal Service displayed its own 

mark on the product and included additional identifying information, making the 

use of the trademark one other than as an identifying mark. 

In the instant case, Defendants have never used the ™ or ® symbol next to 

“GOPSURV” to designate that they claimed any trademark rights in and to 

GOPSURV (nor has Plaintiff ever designated GOPSUSPORTS with any trademark 

 
3 Packman v. Chicago Tribune Co., 267 F.3d 628, 642 (7th Cir.2001) (“Mere knowledge of 
[plaintiff's] trademark on the phrase is insufficient to establish that [defendant publishers] acted 
in bad faith and to preclude summary judgment. The defendants' good faith ‘can be judged only 
by inquiry into [their] subjective purpose in using the slogan[ ].’ ”) (citation omitted). 
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identifier). DSOF ¶¶ 17 and 101. The expression GOPSURV is the functional 

equivalent of a call to action – a call to “go” and rent RVs at PSU events. 

Defendants specifically disclaimed any association with Plaintiff since 2018 on 

every page of the website. DSOF ¶ 32. Nothing about Defendants’ use prevented 

Plaintiff from accurately describing its owns goods and services. 

2.  Descriptive Fair Use of Plaintiff’s Mark. 

Defendants were using the plaintiff’s mark “in a descriptive sense.” 15 

U.S.C. § 1115(b)(4). Generally, using a phrase to describe a product or instruct 

consumers how to use a product is considered descriptive. Clinical Nutrition Ctrs., 

135 F. Supp. 3d at 1277; HBP, Inc. v. American Marine Holdings, Inc., 290 

F.Supp.2d 1320, 1326 (M.D. Fla. 2003) (granting defendant's summary judgment 

motion and noting the descriptive nature of city names even if one claims 

incontestability).  

Here, Defendants’ use of PSU within the Disputed Domain merely identifies 

where RV rentals are offered and for what. In this instance, the services are being 

offered for PSU events on PSU property. The Disputed Domain <gopsurv.com> 

and the name GOPSURV are therefore descriptive of Defendants’ services and the 

geographic location where they are rented. There is no alternative way to describe 

this characteristic of RV rental services at Penn State without reference to either 

PENN STATE® or PSU®, both of which are trademarked by Plaintiff, and both of 
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which are themselves geographically descriptive of a location (a university in 

Pennsylvania). Vendors at any event generally must include the name or location 

of the event where they offer services.4 The widespread third-party use of the “go” 

prefix marks further evidence that “go” is a generic action word in domain names, 

used to prompt a call to action.  

Examples of other domain names showing the “go” prefix was very 

commonly registered in domains from 1995 - 2012 include numerous examples 

cited in Mark Lauer’s declaration. DSOF ¶¶ 21 and 138. Penn State testified it 

started enforcing infringement of PSU in domain names in 2011 but took no action 

against Defendants until 2019. DSOF ¶ 68. See Pharmacia Corp. v. Alcon Labs., 

Inc., 201 F. Supp. 2d 335, 382 (D.N.J. 2002) (“A trademark plaintiff has a ‘duty to 

police’ for allegedly infringing uses.”); Commerce, 995 F. Supp. at 502. 

Defendants use of the “PSU” character string is always accompanied by 

other words indicative of products Plaintiff does not provide, namely RVs. The 

abbreviation “RV” appears in the Disputed Domain and the tradename GOPSURV.  

3. Use in Good Faith. 

As for good faith, “the standard for good faith for fair use . . . asks whether 

the alleged infringer intended to trade on the good will of the trademark owner by 
 

4 See, e.g., Tana v. Dantanna’s, 611 F.3d 767, 774 (11th Cir.2010) (“Names ... are regarded as 
descriptive terms ... [and are not] inherently distinctive.”); In Re Rath, 2004 WL 161352, at *8 
(T.T.A.B. Jan. 22, 2004) (Hohein, A.L.J.) (holding that “Dr. Rath” is a name that is not 
“inherently distinctive”). 
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creating confusion as to the source of the goods or services.” Int'l Stamp Art, 456 

F.3d at 1274-77; see, e.g., Arnold v. ABC, Inc., 06 Civ. 1747, 2007 U.S. Dist. 

LEXIS 5802, at *6-8 (S.D.N.Y. Jan. 29, 2007) (dismissing Lanham Act claims 

where defendants’ use of plaintiff's trademark was a fair use and finding that prior 

knowledge of a senior user’s trademark does not, without more, create an inference 

of bad faith). In Int’l Stamp, the Court held that knowledge alone, in the context of 

a non-trademark, descriptive use is insufficient to raise a genuine issue of material 

fact as to good faith. Id.  

In the instant case, Defendants’ non-trademark use of the “PSU” mark is not 

an attempt to confuse consumers as to the source of Defendants’ services, but 

rather a means of identifying the “what for and where” of Defendants’ services. 

DSOF ¶ 22. Defendants have repeatedly testified they did not know Plaintiff had a 

trademark for PSU and registered the domain at the suggestion of a third party 

because the generic appeal of its elements “go” and “rv.” Defendants were not 

attempting to sell the domain to the Plaintiff, never registered any other domains 

containing Plaintiff’s trademarks, and have never been previously accused of 

trademark infringement or cybersquatting. DSOF ¶¶ 15, 18-22, and 49.  

4. Plaintiff Has Failed to Mark GoPSUSports. 
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In Derrick Manufacturing Corp. v. Southwestern Wire Cloth, Inc.,5 the 

defendant prevailed on summary judgment because the plaintiff consistently used 

its mark without any notice of claimed trademark rights prior to the filing of the 

lawsuit. The district court noted that the defendant was aware of the plaintiff’s 

“established name.” In viewing all of this circumstantial evidence, the district court 

found there was a genuine issue of material fact for trial as to whether there was 

notice to third parties that Plaintiff claimed trademark rights. 

Similarly, in International Stamp Art, Inc. v. U.S. Postal Service, on 

summary judgment the district court noted that “[t]he Postal Service is a highly 

sophisticated defendant with extensive experience navigating and litigating 

trademark issues.” The district court denied the motion for summary judgment on 

damages because these circumstances presented a genuine issue of material fact as 

to whether knowledge of plaintiff’s trademark rights could be inferred. 

In Coach, Inc. v. Asia Pacific Trading Co.,6 no form of statutory notice had 

been displayed with this registered mark. There was no evidence that the defendant 

had any specific knowledge of the plaintiff’s registration prior to the filing of the 

lawsuit, but the defendant’s sales manager acknowledged in a deposition that she 

was “familiar with [plaintiff’s] products and what they look like.” The district 

 
5 95 F.3d 1166 (Fed. Cir. 1996). 
 
6 Coach, Inc. v. Asia Pacific Trading Co., Inc., 676 F. Supp. 2d 914 (C.D. Cal. 2009). 
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court stated that “while this evidence, might support a conclusion that [defendant] 

had some familiarity with the appearance of [plaintiff’s] products prior to service 

of the complaint, it does not remotely indicate . . . prior notice of [plaintiff’s] 

registrations, which is what § 1111 [Lanham Act § 29] requires.”  

Here Plaintiff has never marked any use of GOPSUSPORTS with a 

trademark indicator (™ or ®). DSOF ¶¶ 100-101. Defendants were not familiar 

with the USPTO or trademarks and had no reason to believe the Plaintiff would 

claim that GOPSURV was a protected derivative expression of PSU (including, for 

the same reasons Plaintiff had not claimed GOPSURSPORTS was). The failure of 

a sophisticated organization such as Penn State to mark this expression, while 

marking its other trademarks on the website, affirms with the rest of the evidence 

the reasonable basis Defendants had for believing that the use of GOPSURV was 

legitimate, non-trademark use just as GOPSUSPORTS was. Cadbury Beverages, 

Inc. v. Cott Corp., 73 F.3d 474, 483 (2d Cir.1996) (“Full knowledge of a prior use 

of a protected mark is not necessarily inconsistent with a finding of good faith, 

particularly where the alleged infringer is unsure as to the scope of the 

protection.”). 

D. PLAINTIFF CANNOT PREVAIL ON ITS CYBERSQUATTING 
CLAIM.  
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The ACPA calls for consideration of nine factors when determining whether 

or not a defendant has a “bad faith intent to profit” from another’s mark. Those 

factors are: 

(I) the trademark or other intellectual property rights of the person, if any, in 

the domain name;   

(II) the extent to which the domain name consists of the legal name of the 

person or a name that is otherwise commonly used to identify that person; 

(III) the person’s prior use, if any, of the domain name in connection with 

the bona fide offering of any goods or services; 

(IV) the person's bona fide noncommercial or fair use of the mark in a site 

accessible under the domain name; 

(V) the person's intent to divert consumers from the mark owner's online 

location to a site accessible under the domain name that could harm the 

goodwill represented by the mark, either for commercial gain or with the 

intent to tarnish or disparage the mark, by creating a likelihood of confusion 

as to the source, sponsorship, affiliation, or endorsement of the site; 

(VI) the person's offer to transfer, sell, or otherwise assign the domain name 

to the mark owner or any third party for financial gain without having used, 

or having an intent to use, the domain name in the bona fide offering of any 
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goods or services, or the person's prior conduct indicating a pattern of such 

conduct; 

(VII) the person's provision of material and misleading false contact 

information when applying for the registration of the domain name, the 

person's intentional failure to maintain accurate contact information, or the 

person's prior conduct indicating a pattern of such conduct; 

(VIII) the person's registration or acquisition of multiple domain names 

which the person knows are identical or confusingly similar to marks of 

others that are distinctive at the time of registration of such domain names, 

or dilutive of famous marks of others that are famous at the time of 

registration of such domain names, without regard to the goods or services 

of the parties; and 

(IX) the extent to which the mark incorporated in the person's domain name 

registration is or is not distinctive and famous within the meaning of 

subsection (c). 

15 U.S.C. §1125(d)(1)(B)(i).7  

Here, an analysis of the relevant factors in view of the record leaves no 

doubt that Defendants’ acts have at all times been conducted in good faith with 

 
7 The ACPA also provides a safe harbor for defendants who “had reasonable grounds to believe 
that the use of the domain name was fair use or otherwise lawful.” 15 U.S.C. §1125(d)(2)(B)(ii). 
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respect to the PSU mark within the corresponding domain name <gopsurv.com> 

and tradename.  

Plaintiff has not produced, and cannot produce, evidence that Defendants 

use of <gopsurv.com> was anything other than a part of an entirely legitimate 

business renting RVs at PSU football games and Plaintiff cannot produce evidence 

of Defendants “intent to divert customers” where Plaintiff does not even rent RVs. 

With regard to sponsorship, Defendants also note that they were, in fact, sponsors 

of PSU from 2010 – 2017. 

Defendants have testified the Disputed Domain was always registered by 

Keystone Alternatives, not Lauer personally, and that the name GOPSURV was 

selected by a marketing consultant of the Plaintiff. DSOF ¶¶ 9 and 15. The website 

at GOPSURV was maintained at all times by an independent contractor because 

Mark Lauer and his brother were not tech savvy enough to update it. DSOF ¶¶ 18 - 

20. Additionally, Defendants were not familiar with trademarks nor the USPTO, 

testifying they believed PSU was simply the name of the Plaintiff and were using 

PSU within the domain to identify the place where Defendants’ RV services were 

being offered – all showing a lack of bad faith intent in registering the Domain 

Name. DSOF ¶ 22. 

Plaintiff cannot show “[defendant's] registration or acquisition of multiple 

domain names which [defendant] knows are identical to or confusingly similar to 
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the marks of others that are distinctive at the time of registration of such domain 

names, or dilutive of famous marks of others that are famous at the time of 

registration . . .” 15 U.S.C. §1125(d). Defendants have testified they liked the 

Disputed Domain because it was reminiscent of two other RV-related domains 

having “go” prefixes used in the RV world: <gorving.com> and 

<gooutdooring.com>, as well as numerous domain names using the “go” prefix as 

a call to action. DSOF ¶¶ 15 and 21. 

Because the Disputed Domain <gopsurv.com> is the only domain name 

which Defendants own which contains the character string “psu”, factor VIII is 

out. DSOF ¶49. Defendants have always offered legitimate services using the 

Disputed Domain, obviating factor III. DSOF ¶¶ 11-49. Significantly, Penn State 

does not and cannot point to more than one domain name owned by Defendants 

which incorporates the term “PSU.” If Defendants were “cybersquatters” intent on 

profiting in bad faith from Plaintiff’s trademarks, Defendants would presumably 

have jumped at the chance to register multiple PSU-related domain names. The 

lack of any other such domain names in Defendants’ portfolio only lends further 

support to the complete lack of evidence of any “bad faith intent to profit” from the 

PSU mark.  
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Under factor IV, Defendants have always made fair use of the Disputed 

Domain to simply identify the location Defendants’ services were being offered. 

DSOF ¶ 22. 

Under factor VII, Defendants never registered the Disputed Domain using an 

alias or any false information, and have never offered to sell or transfer the 

Disputed Domain under factor VI. DSOF ¶ 49. 

Under factor V, Defendants offered only services wholly unrelated to those 

of Plaintiff and there was never any customer confusion. DSOF ¶¶ 103 and 149. 

Defendants’ action did not “divert consumers” of the Plaintiff “to a site accessible 

under the domain name that could harm the goodwill represented by the mark, 

either for commercial gain or with the intent to tarnish or disparage the mark.” 

Since 2015, a disclaimer has been on all pages of the site informing customers that 

Defendants are not affiliated with Penn State. DSOF ¶ 32. 

At least one court has noted the most important factor in deciding bad faith 

is a defendant’s “prior conduct” in offering to sell domain names for financial gain, 

per §1125(d)(1)(B)(i)(VI). See Compana, LLC v. Aetna, Inc., 2006 WL 1319456 at 

*4. 

Defendants have never attempted to sell the domain name <gopsurv.com> to 

anyone. DSOF ¶ 49. Defendants have never before been the target of a 

“cybersquatting” case (or convicted of any crime). DSOF ¶ 49. Far from a typical 
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cybersquatting case against a “cyberpirate,” the facts here come nowhere close to 

presenting an act of cybersquatting. 

The ACPA explicitly directs that the “bad faith intent” required to violate 

that statute “shall not be found in any case in which the court determines that the 

person believed and had reasonable grounds to believe that the use of the domain 

name was fair or otherwise lawful.” §1125(d)(2)(B)(ii). The “reasonable belief’ 

defense to an ACPA claim rests on the good faith intention and motivation that 

existed at the time the challenged domain name was obtained. See Shields v. 

Zuccarini, 89 F. Supp. 2d 634 (RD. Pa. 2000), aff'd, 254 F.3d 476 (3d Cir. 2001); 

Sporty’s Farm v. Sportsman’s Market, Inc., 202 F.3d 489 (2d Cir. 2000); see 

generally 4 McCarthy on Trademarks §25:78. 

As one administrative panel of the WIPO Arbitration and Mediation Center 

once observed, in the context of a domain name dispute: 

Allegations of bad faith are serious allegations. They should not be made 
lightly . . . . The Panel is well aware that there is a tendency for some 
trademark owners to hold extravagant views as to their legitimate rights and 
to hold excessive views as to the motives of those whom they believe to be 
infringers, but that is no excuse for making wild allegations of bad faith. 

Smart Design LLC v. Carolyn Hughes, WIPO Case No. D2000-0993.8 

The Arbitrative Decision further gives a reasonable basis in itself for 

Defendants to have believed the same.  

8 Available publicly at WIPO Domain Name Decision: D2000-0993 and attached as Exhibit A  
hereto. 

https://www.wipo.int/amc/en/domains/decisions/html/2000/d2000-0993.html


28 
 

E. DEFENDANTS ARE ENTITLED TO SAFE HARBOR 
PROTECTION.  

 
The APCA’s safe harbor provision excludes a finding of bad faith intent for 

persons who “believed and had reasonable grounds to believe that the use of the 

domain name was a fair use or otherwise lawful.” 15 U.S.C. § 1125(d)(1)(B)(ii). 

“A reasonable belief defense must rest on a good faith intention and motivation 

that existed at the time the challenged domain name was obtained.” 5 McCarthy on 

Trademarks and Unfair Competition § 25A:63 (5th ed.).  

F. PLAINTIFF CANNOT PREVAIL ON ITS TRADEMARK 
INFRINGMENT CLAIMS.  

 
 The elements for Lanham Act trademark infringement (15 U.S.C. § 1114) 

and unfair competition, (15 U.S.C. § 1125(a)) are “identical.” A & H Sportswear, 

Inc. v. Victoria’s Secret Stores, Inc., 237 F.3d 198, 210 (3d Cir. 2000). In addition, 

Plaintiff’s asserted state law claims of trademark infringement and unfair 

competition are coextensive with the Act. See, e.g., R.J. Ants., Inc. v. Marinelli 

Enterprises, LLC, 771 F. Supp. 2d 475, 489 (E.D. Pa. 2011).  

 To prevail on its Lanham Act and state law claims, Plaintiff must 

demonstrate: (1) ownership of valid rights in the PSU Mark and (2) that 

Defendants’ use of the words “psu” is likely to cause marketplace confusion with 

Plaintiff. A & H Sportswear, 237 F.3d at 210.  

1. There is Not Likely to Be Marketplace Confusion. 
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The Third Circuit set forth ten factors for analysis in the likelihood of 

confusion test. Century 21 Real Estate Corp. v. Lendingtree, Inc., 425 F.3d 211, 

221 (Fed. 3rd Cir., 2005) (citing Scott Paper Co. v. Scott’s Liquid Gold, Inc., 589 

F.2d 1225 (3d Cir.1978) and Interpace Corp. v. Lapp, Inc., 721 F.2d 460, 463 (3d 

Cir.1983)). These factors include:  

“(1) degree of similarity between the owner's mark and the alleged 
infringing mark;  
(2) strength of the owner's mark;  
(3) price of the goods and other factors indicative of the care and attention 
expected of consumers when making a purchase;  
(4) length of time the defendant has used the mark without evidence of 
actual confusion; 
(5) intent of the defendant in adopting the mark;  
(6) evidence of actual confusion;  
(7) whether the goods, though not competing, are marketed through the same 
channels of trade and advertised through the same media;  
(8) the extent to which the targets of the parties' sales efforts are the same;  
(9) the relationship of the goods in the minds of consumers because of the 
similarity of function; and  
(10) other facts suggesting that the consuming public might expect the prior 
owner to manufacture a product in the defendant's market or that he is likely 
to expand into that market.”  
 
Although the factors are often helpful in determining whether a certain use 

of a mark is likely to confuse consumers, Pennsylvania courts have recognized that 

“the Lanham Act does not require that they be followed precisely so long as the 

relevant comparisons suggested by the test are made.” A & H Sportswear II, 237 

F.3d 198, 207 (3d Cir.2000). 
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The expression “PSU” is used in the middle of Defendants’ <gopsurv.com> 

domain name for descriptive reasons, not at the beginning, and is not the dominant 

textual element. In ten years since Defendants’ began using GOPSURV, there has 

not been substantial actual confusion. Defendants did not have a bad faith intent in 

adopting GOPSURV as a tradename and domain name. Defendants have 

advertised their services mainly at Penn State through signage on RVs, which is a 

medium Penn State does not use. Because Defendants are seeking customers 

wanting to rent RVs, which RVs Plaintiff does not rent, the targets of Plaintiff’s 

and Defendants’ differ. Nothing about Defendants’ use prevented Plaintiff from 

accurately describing its owns goods and services. 

2. There was No Actual Confusion. 

Plaintiff’s direct confusion theory falls apart given the undisputed absence of 

any evidence of actual marketplace confusion. DSOF ¶ 149. “[A] showing of 

actual confusion among significant numbers of consumers provides strong support 

for the likelihood of confusion.” Playboy Enterprises, Inc. v. Netscape 

Communications Corp. 354 F.3d 1020, 1026 (9th Cir. 2004); emphasis added. “In 

analyzing this factor we may consider whether merchants and non-purchasing 

members of the public, as well as actual consumers, were confused.” Surfvivor 

Media, Inc. v. Survivor Productions, 406 F.3d 625 at 633 (citations omitted.) Here, 

there is no evidence of actual confusion. There can be no more persuasive evidence 
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that there is no likelihood of confusion than the fact that they have been 

simultaneously using the name for ten years without causing customers to be 

confused as to who makes what. 

3. Defendants Are Not Selling Services in the Same Industry as Plaintiff. 
 

The similarity of marks alone does not necessarily lead to consumer 

confusion. Brookfield Commc‘ns, Inc. v. W. Coast Entm’t Corp. 174 F.3d 1036, 

1055 (9th Cir. 1999). “Even where there is precise identity of a complainant’s and 

an alleged infringer’s mark, there may be no consumer confusion-and thus no 

trademark infringement - if the alleged infringer is in . . . a wholly different 

industry.” Id. at 1054 (emphasis added); citing Weiner King, Inc. v. Wiener King 

Corp., 615 F.2d 512, 515-16, 521-22 (C.C.P.A.1980); Pinocchio’s Pizza Inc. v. 

Sandra Inc., 11 U.S.P.Q.2d 1227, 1228, 1989 WL 297867 (T.T.A.B.1989). Here, 

the plaintiff operates a university. The defendant operates a simple RV rental 

business. These industries are sufficiently different as to obviate confusing 

similarities. 

 4. Plaintiff Has No Damages as Required. 
 

 Plaintiff asserts claims under 15 USC §1125 which requires Plaintiff to 

establish damages. The court in George Basch Co. v. Blue Coral, Inc., 968 F.2d 

1532 (2d Cir. 1992) held as follows: 

“A defendant who is liable in a trademark or trade dress infringement action 
may be deemed to hold its profits in constructive trust for the injured 
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plaintiff. However, this results only "when the defendant's sales 'were 
attributable to its infringing use' of the plaintiffs” mark, and when the 
infringing use was at the plaintiffs expense. In other words, a defendant 
becomes accountable for its profits when the plaintiff can show that, were it 
not for defendant's infringement, the defendant's sales would otherwise have 
gone to the plaintiff. 
. . . 
Neither Burndy Corp. or WE. Bassett Co. rejects the notion that willful 
deceptiveness is a necessary predicate for an award of defendant's profits. To 
the contrary, both cases reflect the centrality of this factor. For example, 
defendant’s profits were denied in Burndy Corp. because the plaintiff 
failed to establish that its own sales were diverted as a result of the 
infringement and that the defendant acted willfully. This finding 
precluded both unjust enrichment and deterrence as available grounds for 
relief." George 
 

Basch Co. v. Blue Coral, Inc., 968 F.2d 1532 (2d Cir. 1992) (emphasis added). 
 
 Defendants’ RV rentals have not diverted sales from the Plaintiff. Plaintiff 

has suffered no damages as Plaintiff does not even rent RVs. DSOF ¶ 103. Penn 

State’s own associate athletic director Mark Bodenschatz testified Penn State has 

benefitted from Defendants’ activities, not been damaged. DSOF ¶ 145. 

Defendants testified they have paid Penn State almost $200,000. DSOF ¶ 147. 

Therefore, even if Plaintiffs were able to prove that Defendants caused the 

redirection of customers, Plaintiffs have failed to prove any actual damages caused 

by such redirection and as such, Plaintiffs cannot be awarded any damages, 

whether Defendants’ profits or otherwise. All evidence, including testimony of 

Plaintiff’s own athletic directors, is that Plaintiff benefitted, not that Plaintiff was 

harmed, by Defendants’ activities.  
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G. PLAINTIF IS NOT ENTITLED TO MONEY OF DEFENDANTS  
 
 1. Even if Found Liable for Trademark Infringement, As Innocent 

Infringers, Plaintiff is Entitled Only to an Injunction. 
 
 Defendants did not act willfully in infringing Plaintiff’s Mark and 

Defendants had no knowledge that GOPSURV contained any federally registered 

trademark – believing PSU was the name of Plaintiff and being used to identify the 

location of Defendants’ services. DSOF ¶ 22. 

 Section 1117 provides (emphasis added):  

 “(a) Profits; damages and costs; attorney fees  
When a violation of any right of the registrant of a mark registered in the 
Patent and Trademark Office, a violation under section 1125 (a) or (d) of 
this title, or a willful violation under section 1125 (c) of this title, shall have 
been established in any civil action arising under this chapter, the plaintiff 
shall be entitled, subject to the provisions of sections 1111 and 1114 of this 
title, and subject to the principles of equity, to recover (1) defendant’s 
profits, (2) any damages sustained by the plaintiff, and (3) the costs of the 
action . . . 
 

 The statute clearly provides remedies for violations of Section 1125 of the 

Lanham Act, which are subject to Section 1114 of the Act. Therefore, even in the 

event that this Court were to find Defendants liable for trademark infringement, 

Defendants would qualify as innocent violators or innocent infringers under 15 

U.S.C. § 1114(2)(A), and all possible damages on trademark claims would be 

limited to an injunction. 15 U.S.C. § 1114(2)(A) provides:  

“(2) Notwithstanding any other provision of this chapter, the remedies given 
to the owner of a right infringed under this chapter or to a person bringing an 
action under section 1125 (a) or (d) of this title shall be limited as follows: 
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(A) Where an infringer or violator is engaged solely in the business of 
printing the mark or violating matter for others and establishes that he or she 
was an innocent infringer or innocent violator, the owner of the right 
infringed or person bringing the action under section 1125 (a) of this title 
shall be entitled as against such infringer or violator only to an injunction 
against future printing.” 
 

H. DEFENDANT LAUER IS NOT PERSONALLY LIABLE.  
 
 1. Plaintiff Has Failed to Substantiate Any Claim Against Mark Lauer 

Individually. 
 
 A corporate officer is individually liable for the torts he personally commits 

and cannot shield himself behind a corporation when he is an actual participant in 

the tort. Solo Cup Co. v. Paper Machinery Corp., 359 F.2d 754 (7th Cir. 1966). 

Donsco, Inc. v. Casper Corp., 587 F.2d 602, 1978 U.S. App. LEXIS 8080, 199 

U.S.P.Q. (BNA) 705 (3d Cir. Pa. 1978). It is further noted that Donsco applies 

liability to a corporate officer only if such officer knowingly and significantly 

participates in another’s act of trademark or copyright infringement. 

 Under Pennsylvania law, a plaintiff must allege direct participation of a 

corporate officer before personal liability can withstand a motion to dismiss. In 

Wicks v. Milzoco Builders Inc., 503 Pa. 614, 470 A.2d 86 (1983), the Pennsylvania 

Supreme Court set forth the following standard for assessing tort liability of a 

corporate officer: Pennsylvania law recognizes the participation theory as a basis 

for tort liability. The general, if not universal, rule is that an officer of a 

corporation who takes part in the commission of a tort by the corporation is 
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personally liable therefore; but that an officer of a corporation who takes no part in 

the commission of the tort committed by the corporation is not personally liable to 

third persons for such a tort, nor for the acts of other agents, officers or employees 

of the corporation in committing it, unless he specifically directed the particular act 

to be done or participated, or cooperated therein.  

 Lauer has testified he owned only 50% of Keystone Alternatives. DSOF ¶ 

114. Lauer has testified he did not personally select the Disputed Domain, but that 

it was selected by a marketing consultant. Lauer did not register the Disputed 

Domain personally. Lauer has testified that he did not personally design or 

maintain the website at the Disputed Domain, and did not know how, but that this 

was handled by a web designer contracted with Keystone Alternatives. DSOF ¶¶ 

15 and 18. Lauer has testified he was not personally aware that PSU was a 

trademark, but believed it to be simply the name of Penn State. Lauer has testified 

he did not know what the USPTO was. DSOF ¶¶ 22.  

 In Brindley v. Woodland Village Restaurant, 652 A.2d 865 (Pa. Super. 

1995), the Superior Court refused to recognize the individual liability of employee-

owners of a restaurant. The Court found that the allegations asserted in the did not 

rise to the level of misfeasance. 

I. DEFENDANTS ARE ENTITLED TO DAMAGES FOR REVERSE 
DOMAIN NAME HIJACKING.  
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Reverse Domain Name Hijacking (15 U.S.C. § 1114(2)(D)(v)) occurs when 

“trademark owners abusively assert their trademark rights to strip domain names 

from rightful owners.” Sallen v. Corinthians Licenciamentos LTDA, 273 F.3d 14, 

17 (1st Cir. 2001). To prevail, the registrant must show: (1) it is a domain name 

registrant; (2) its domain name was suspended, disabled or transferred under a 

policy implemented by a registrar; (3) the owner of the mark that prompted the 

domain name to be suspended, disabled or transferred has notice of the action; and 

(4) its registration or use of the domain name is not unlawful. 15 U.S.C. § 

1114(2)(D)(v); Barcelona.com, Inc. v. Excelentisimo Ayuntamiento De Barcelona, 

330 F.3d 617, 626 (4th Cir. 2003). The only remaining question is whether 

Defendants’ “registration or use of” <gopsurv.com> was not unlawful.” Id. For 

their registration or use to be “not unlawful”, Defendants would need to 

demonstrate “either (1) they did not register, traffic, or use a domain name that is 

identical or confusingly similar to a distinctive mark, or (2) did not have a bad faith 

intent to profit from that mark. 15 U.S.C.A. § 1125(d)(1)(A).” Id. at p.5. 

Defendants have shown both.  

“Whether we view the district court’s treatment of [the trademark 

registrant’s] prior representations about the commercial availability of marks 

containing the word “freedom” as judicial estoppel, an admission, waiver, or 

simply hoisting [the trademark registrant] by its own petard, we agree with the 
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district court’s conclusion .... Thus, [the trademark registrant's] own statements and 

actions, together with [the accused infringer’s] undisputed evidence of the 

widespread and common use of “freedom,” undermine [the trademark registrant's] 

belated attempt to establish likelihood of confusion ....”). Freedom Card, Inc. v. JP 

Morgan Chase & Co., 432 F.3d 463, 476 (3d Cir. 2005). 

J. PLAINTIFF’S OTHER CLAIMS FAIL.  
 

In Champion Products Inc., supra, the Third Circuit had a trademark 

infringement and “laches” case where another university asserted common law 

trademark, trademark infringement in violation of Pennsylvania statute, common 

law unfair competition and false designation of origin of goods under the Lanham 

Act. In Champion Products, the Third Circuit’s equitable decision and analysis on 

the laches defense was the same for the different four causes of action. University 

of Pittsburgh v. Champion Products, Inc., 686 F.2d 1040, 1044 (3d Cir. 1982), 

cert. denied 459 U.S. 1087 (1982). 

The equitable laches and acquiescence defenses apply to all of the Plaintiff’s  

Lanham Act claims (trademark infringement, false designation of origin and cyber-

piracy) and unfair competition claim. All these claims do not have legal statutes of 

limitation and all four are directly based on the same allegation that Defendants 

used <gopsurv.com>.  
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Under equity the same decision applies to the ten-year delay – barring all 

causes of action of Plaintiff. 

K. DEFENDANTS ARE ENTITLED TO THEIR ATTORNEY FEES.  
 

A court has discretion to award attorneys’ fees to a prevailing party under 

the Lanham Act in exceptional cases. This case is exceptional for at least the 

reason that Plaintiff’s case was unreasonable and Penn State has admitting making 

misrepresentations of material fact both in arbitration the present litigation.  

Plaintiff has made inconsistent representations in other forums and this 

Court about its knowledge of Defendants’ activities in an ongoing bad faith pattern 

or playing fast and loose, hoping the extortionary effect of Plaintiff’s 

overwhelming resources in litigation would simply force Defendants to concede 

the case. These inconsistencies include:  

1. McGrath’s testimony that he did not write some of his sworn declaration 

submitted in arbitration, but that it was written for him by someone at the 

General Counsel’s Office. DSOF ¶ 52. 

2. McGrath admission in that his statement in his declaration that PSSP 

only had an agreement with Defendants in 2013/2014 was false. DSOF ¶ 

94. 

3. McGrath’s testimony that he falsely represented knowing Penn State had 

not approved of Defendant’s use of <gopsurv.com> while acknowledging 
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he did not know whether this was the case (and representing in the UDRP 

action that Penn State did not know of Defendants’ actions until 2015). 

DSOF ¶¶ 96 and 104-105.  

4. McGrath’s representation that he was not truthful in arbitration when 

testifying he was unaware of any contact between Defendants and PSSP 

before 2019. DSOF ¶¶ 97-98. 

5. Plaintiff’s representation that Penn State has never authorized Defendants 

to conduct business on campus, knowing it authorized Defendants’ 

displays and knowing Coach Franklin’s agent Chris Longo had made 

representations to Defendants upon which Defendants were relying, 

while failing to correct any of these representations while litigating the 

present matter for years. DSOF ¶¶ 109-124. 

6. Plaintiff’s representation that Plaintiff has suffered damages as a result of 

Defendants’ rentals. DSOF ¶¶ 103 and 145. 

7. Plaintiff representing PSSP is not an agent of the university, DSOF ¶¶ 4 

and 125-137. 

Because many of Plaintiff’s assertions in the Complaint were made 

recklessly or in bad faith, making this an exceptional case under 15 U.S.C. § 1117. 

See SecuraComm Consulting, Inc. v. Securacom Inc., 224 F. 3d 273, 279-82 (3d 

Cir. 2000). Defendants request leave to file an accounting of fees with the Court. 
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VI. CONCLUSION 

Defendants respectfully pray that the Court grant the present Motion by 

granting summary judgment to Defendants on all claims and awarding Defendants 

their fees and costs. 

   DATED AND SIGNED this 14th day of April 2023. 
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